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Abstract The local governance and municipalities have always been an
important system of the national administrative systems. Therefore, their
analysis has had a long tradition in the European social sciences. The
different regulations on the municipal administration have been compared
by the books, but the approach has been changed by the evolvement of the
administrative sciences: comparative local governance and the comparison
of the different local socio-economic systems became recent topics of the
monographs. 13 municipal systems are analysed by this book. Countries
from all part of the European Union are observed by the chapters. The
central element of our analysis are the standards defined by the Charter of
Local Self-Government in Europe: the implementation of the Charter and
the transformation and reforms of the last decades are analysed by them.
However, just half of the municipal models of the EU Member States are
examined by leading experts of the given countries, but the different faces
of the similar trends can be observed by this book. The different ‘faces’ of
centralisation and concentration can be seen. The book has a strong legal
approach, but the analysis of the local governance is in focus of the book,
therefore, it has a wider, social science approach, as well.
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Foreword

The local governance and municipalities have always been an important system of the
national administrative systems. Therefore, their analysis has had a long tradition in the
European social sciences. The different regulations on the municipal administration have
been compared by the books, but the approach has been changed by the evolvement of
the administrative sciences: comparative local governance and the comparison of the
different local socio-economic systems became recent topics of the monographs.

The ‘Golden Age’ of the comparison begun during the late 80s, early 90s. The Iron
Curtain fell, the Democratic Transition of the former socialist countries started. During
these times, the traditional public administration transformed, as well. New paradigms
evolved, and the decentralisation of the national administration was encouraged by one
of the major theoretical (and even practical) frameworks of the late 80s, the New Public
Management paradigm. The standards of the European local governance were codified
by the European Charter of the Local Self-Government (hereinafter: Charter).

The second wave of analysis begun during the different enlargements of the EU. New
countries accessed to the European integration, and the general analysis of the municipal
systems of the 24, 25, 26, 27 and even 28 Member States of the EU became an important
issue. The approach of the observation has been transformed: the analysis of the local
governance has been major issue.

The economic crisis in 2008/2009 hit the European systems, as well. The municipal
regulation and practice have been significantly influenced by the transformation of the
welfare and public service models. Centralisation and concentration of the municipal
systems became an important topic of the current literature, and the observation and
analysis of these phenomena have been recent issues of the books and articles. However,
the standards of the European municipal models were recognised by the Charter, the
different countries gave different answers to the challenges of the last decades. Trends
and similar reforms could be observed, but the intensity and extensity of the reforms have
been diverged. The centralisation and concentration have had different ‘faces’: in the
Nordic countries, the concentration of the local system was enhanced, and the municipal
autonomy was under the attack of the central regulation on the standards of public
services. The direct centralisation and nationalisation became an issue in Eastern Central,
Southern and South-Eastern Europe. The COVID-19 pandemic hit again those systems,
and the centralisation trends became more obvious.

13 municipal systems are analysed by this book. Countries from all part of the European
Union are observed by the chapters. The central element of our analysis are the standards
defined by the Charter: the implementation of the Charter and the transformation and



reforms of the last decades are analysed by them. However, just half of the municipal
models of the EU Member States are examined by leading experts of the given countries,
but the different faces of the similar trends can be observed by this book. The different
‘faces’ of centralisation and concentration can be seen. The book has a strong legal
approach, but the analysis of the local governance is in focus of the book, therefore, it has
a wider, social science approach, as well.

We wish to the Readers of this e-book to see the colourful picture of the ‘kaleidoscope’
of the European municipal systems, which shows different but still similar view of the
transformation of the European systems.
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Local Self-Government in Belgium
KRISTOF STEYVERS, KOENRAAD DE CEUNINCK & TOM VERHELST

Abstract This chapter discusses local self-government in Belgium. After
situating the two tier local government system in the historical development
of the state, it subsequently addresses the legal foundation and the scope of
local self-government. Then, the protection of local authority boundaries,
the administrative structures and resources for their tasks, the conditions
under which responsibilities at the local level are exercised and the
administrative supervision of their activities enter the fray. The chapter
continues with outlining the financial resources and transfer system and
the right to associate for local authorities. It concludes by delineating the
future challenges for the implementation of the European Charter of Local
Self-Government in Belgium.
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1 Introduction and history

Belgium is often situated within the Southern, Franco or Napoleonic state tradition of
intergovernmental relations. It has a two tier local government system comprised of
provinces (N = 10) and municipalities (N = 581). For this chapter we will focus on the
municipal tier.

With regard to the status of Belgian local self-government, a distinction should be made
between the era before and after 2002. From that year onwards and as a result of the
ongoing federalization process of the country, the constitutive framework on local self-
government became a competence of the regions. This means that the Flemish Region,
the Walloon Region and the Brussels-Capital Region (to a lesser extent given its specific
constitutional status) can set and alter the basic laws regulating the political and
administrative organization of their municipalities (respectively N = 300, 262 and 19).
Since then, the composition, organization, competences and functioning of local entities
can differ between regions and subsequent legal frameworks have been established*. The
first two regions have indeed embarked upon (continuing debates on) local government
reform of which some translate into differences in terms of local self-government.
Brussels has largely kept the former Belgian framework for its local government. Since
then, ‘central’ government means in fact the combination of its regional and federal
component.

Three qualifications are needed however. First, the former Belgian Local Government
Act (established in 1836, updated and consolidated in 1988) has served as a starting and
reversion point for all regions implying that many similarities remain between them.
Second, even before the regionalization of the constitutive framework steps had been
taken to devolve aspects of local government regulation to Flanders, Wallonia and
Brussels such as the functions concerning the supervision of local government (1980),
the municipal fund (1988) and intermunicipal cooperation (1993). This implies that even
before 2002, the regions had the possibility to reform these aspects. Third, some aspects
of local government regulation have remained in the orbit of the federal government (such
as the framework on local police, firefighting or the public social welfare center).

Given this (qualified) regionalization and the critical juncture it implies, we will compile
this country report by starting from the conjoint Belgian patterns, making relevant
differences between regions and/or throughout time explicit in discussing each dimension
of the chapter.

The discussion of the different dimensions of the European Charter of Local Self-
Government and associated interpretations are mainly based on the legal framework, a

1 The legal frameworks hence referred to are: Nieuwe Gemeentewet (Belgium, 1988-2002); Gemeentedecreet
(Flemish Region, since 2006) and Gemeentekiesdecreet (Flemish Region, since 2006), Code de la Démocratie
Locale et de la Décentralisation (Walloon Region, since 2006). In Brussels (since 2003) some ordinances have
modified aspects of the pre-2002 framework without replacing it with a consolidated regional counterpart.
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secondary analysis of existing data and/or the literature (see references). For the
dimension ‘financial resources of local authorities and financial transfer system'
additional primary data were put at our disposal by Belfius bank?.

2 Constitution and legal foundation for local self-government

In Belgium, the right to local self-government is explicitly included in and protected by
the constitution (art. 41 and 162). Belgian local government has an open set of tasks (i.e.
place-bound residual competencies). Municipal councils have the general competence to
autonomously determine issues of local interest. This provision should be read as a
negative one however, implying that it upholds as long as no other level of government
has assumed legal responsibility for the area under question (mainly through sectorial
legislation, regulation or other authoritative policy-instruments). Also, even with regard
to local self-government central (i.e. regional or federal) supervision applies. In practice,
the scope of local tasks is thus co-determined by central government®,

The regions cannot alter this institutional safeguard (but have indeed impacted upon the
actual substance of autonomy) and it has thus remained a constant throughout time (De
Rynck & Wayenberg, 2010; De Becker, 2013).

3 Scope of local self-government

Regarding the scope of local self-government in, our evaluation should be seen in view
of the previous dimension and against the backdrop of multilevel governance and the
subsequent policy entanglement that characterizes Belgium. There is an evident
(dynamic) equilibrium at the local level between self-government (full autonomy), co-
governance (partial autonomy) and deconcentrated central government (no autonomy in
merely executing assigned administrative tasks)*.

As a result of their general competence, municipalities have probed into many issues,
fields and domains of public policy with a local character and interest. However, central
government has equally deployed activities that often have a place-bound component
(and where municipalities will subsequently exercise tasks that have been assigned to
them by law) or aim to coordinate or standardize formerly local choices. In practice, this
means that they co-determine the sphere of local action and municipalities often act as
agents of the center with differing degrees of discretion. It also implies that with regard

2 We are very grateful to Mrs. Anne-Leen Erauw (Senior Analyst Public Finance Research Belfius) in this
respect.

3 Legal debate exists about whether there is a core of local autonomy central government cannot impinge upon.
The making of the local budget (including the right for local taxation), the appointment of local officials, the
management of local properties and partaking in legal proceedings are often considered as key-elements.
However, it its often argued that the precise delineation of local autonomy is ‘one of the mysteries of Belgian
public law’ and no enumeration of local competencies exists up to today (De Becker, 2013).

4 The latter would include e.g. responsibility for public law and order, the management of civil administrative
functions and the maintenance of population registers.
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to most issues, municipalities usually have some but seldom all of the responsibilities
(Plees, 2006; De Ceuninck, Steyvers, Valcke & Van Bever, 2010).

Therefore, our evaluation of the various functions mentioned represents a picture of
partial responsibility by default. This overall assessment needs to be qualified according
to the different policy domains under consideration (Wayenberg, De Rynck, Steyvers &
Pilet, 2011). With regard to (primary) education, for instance, local government is indeed
fully responsible for the construction/maintenance of school buildings and the
employment/payment of teachers from the municipal sector. In addition, linguistic
communities (one of the regional levels in Belgium) and third sector organizations (such
as the Catholic Church) are also very active in primary education separate from the
municipal sector. Hence, responsibility is shared between the so-called official
(established by the public sector) and free (established by the non-profit sector)
education®.

Belgian municipalities assume functions with regard to economic (and other) help to
destitute people. This is mainly concerned with the provision of means-tested poverty
relief support and associated services where the municipal sector takes the bulk of
responsibility. The way in which this is organized represents a specificity for Belgium.
For each municipality in the country there namely is a so-called Public Center for Social
Wellbeing (PCSW). This is a separately appointed public body with a legal entity
responsible for providing constituents in need with assistance in services or support and
managing specific caring establishments®. The regionalization of local government has
affected this organizational form however as Flemish government imposed the integration
of the PCSW into the municipality from 2019 onwards. As a result, municipalities became
largely responsible for social policy. Municipalities have less responsibility with regard
to social security/protection (e.g. none with regard to financial transfers such as pensions
or child benefits) which is predominantly organized at the regional and/or the federal level
(e.g. deconcentrated through field offices). They are however active in local social policy
predominantly rendering them an enabling authority to gather relevant stakeholders and
to try to develop shared objectives and frames of reference.

Municipal responsibilities for primary health services follow the sectorial logic of
primary education and organizational logic of social assistance. Historically, many
municipalities through their PCSWs disposed of their own clinics and/or health center
with an associated staff. The municipal health sector was complemented (and often
organizationally predominated) by similar initiatives from third sector organization

° In many municipalities both primary education from the official as well as the free net are present. For
historical reasons, Belgium highly values parents’ free choice of schools in philosophical terms. Evidently, also
the free net is highly regulated and subsidized by the state with an eye on education policy standards.

© The PCSW has a council and an executive. It is not directly elected but installed after the first meeting of the
municipal council. Its structure and functioning are highly similar to the multipurpose municipal government
with a specific-purpose focus on designated aspects of social policy (including poverty relief). In Flanders and
since the 2019 reform, the council of the PCSW and that of the municipality coincide.
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(especially the Catholic Church) equally establishing facilities and employing doctors”.
Due to scale-enlargement in the health sector (partly market-driven, partly government-
imposed) municipalities lost ground in the health sector. If nowadays they are still running
health facilities, these are mainly of the policlinic or day-clinic type whereas more
specialized services are rendered in urban localities only (providing for the wider regional
area in a more or less hierarchical regulatory arrangement).

For land use municipalities (and particularly the executive branch) are indeed largely
responsible for administering building permits and zoning. It should be mentioned
however that this domain is heavily regulated and supervised by central (i.e. regional)
government®. Contrary to land use, municipalities do not take responsibility for the
provision of public transport services.

Local government is only partly responsible for housing and town development.
Particularly with regard to housing, the municipal sector in the stricter sense only plays a
supplementary role next to social housing corporations of which some are inter-municipal
however. Overall, the share of public housing is relatively limited in comparison to that
held in private hands. Municipalities (particularly the mayor) have a few responsibilities
in terms of public order related to housing (assessing livability, taxing vacancy, etc.).
With the exception of the larger cities (in which urban development is a more substantial
portfolio), municipal activities in terms of development mainly coincide with zoning on
the one hand and public infrastructure on the other hand.

Local government is partly responsible for traffic and public order policing. A reform in
1998 integrated the formerly separated municipal police with the local brigades of the
national gendarmerie. This so-called unified local police works under a centrally defined
uniform framework and is complementary to its federal counterpart. Some argue this is a
relative loss of local responsibility and discretion enhanced by the scale-enlargement in
police zones (mostly comprised of more than one municipality) that followed suit (De

" Municipalities are neither directly responsible for doctors” payment even if they work in a PCSW-clinic nor
for additional medical costs. Doctors are organized in corporate associations agreeing on honorary fees for
specific medical actions. Clinics/health centers will also have publicly regulated scales for particular additional
medical services/provisions. The total of all medical costs is largely covered by an obliged public insurance
against illness. Health insurance funds with a semi-public status administer policy in individual cases (e.g. it is
obliged to be a member of one of these and they will pay back most of the remaining medical costs the patient
still has to cover after the largest part already being assumed by the social security mechanism).

8 For example: municipalities have full responsibility for issuing permits only if they have a so-called
emancipated status. This is rendered to them if they meet a number of requirements (such as disposing of an
approved municipal spatial structure plan, a municipal functionary in charge of the built environment and
acknowledged spatial registries). Nowadays, almost all municipalities do indeed have such a status. For their
non-emancipated counterparts, the advice of a regional functionary for the built environment is necessary. In
addition: the municipal spatial executive plan (as the binding framework for administering decisions on zoning)
always is the specification of the regional spatial (executive) plan.
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Rynck & Wayenberg, 2010)°. However, local government is still responsible for place-
bound security including administrative and judicial policing tasks.

Finally, with regard to caring (kindergartens and services for the elderly or disabled) the
logic of primary education and health applies. Within the municipal sector, local
government has an extensive responsibility. However, third and sometimes also private
sector actors (albeit highly regulated and/or extensively subsidized) offer similar services
and provisions and compete with those in the hands of local government.

Overall, there are no important changes in function discernible due to regionalization that
significantly affect this picture. Evidently, evolution over time can be determined with
regard to specific (packages of) tasks. The most common pattern is one in which local
government has gained in terms of the number of tasks in various domains accompanied
by framework legislation (and an associated combination of financial incentives and
specific supervision) from the federal or the regional level. Especially the latter has taken
an activist stance (with more intervention through regulation, finances or objectives)
increasing the interwoven character of most policy domains. In addition, regions do differ
with regard to the per capita spending in important areas reflecting varying priorities in
policy as expressed by expenditure'® (De Rynck & Wayenberg, 2010).

Given the wide nature of the policy domains discussed above, these tendencies are more
a matter of degree!!. The standard setting thus remains one in which local government is
at least partially involved in and responsible for the tasks mentioned usually in
conjunction with its regional and/or federal counterpart.

Finally, the consultation of local authorities in the planning and decision-making
processes at central level should explicitly be seen against the corporate conception of
this element of local self-government in the Charter, i.e. the extent to which local
government as an organized and associated interest has indirect access to and influence
over its central counterpart. It should be assessed against a culture of political localism
and in particular the common practice of dual mandate-holding as a specific means for
particular local interest mediation (De Rynck & Wayenberg, 2010).

 About 75% of all zones are comprised of more than one municipality. These zones have their own police
council and executive where delegates from the constituent municipal entities determine policy. In zones
comprised of one municipality the council and the mayor are maintaining sole responsibility.

10 In the Brussels-Capital Region, the regional level has assumed a number of functions related to land-use (e.g.
environmental policy or urban planning). However, the municipalities in the region do still have some partial
responsibility for this function. For a number of person-related competences, the applicable framework within
Brussels differs (since these domains are within the realm of the linguistic-cultural communities). More general,
differences between regions are more pronounced if we would consider alternative indicators such as public
employment or the per capita spending on various policy domains. In Wallonia and Brussels the local sector is
more public than in Flanders.

11 One could argue that the list of tasks for which local government is ‘partly responsible” has increased in most
policy domains as has the part of the responsibility this refers to.



LocAL SELF-GOVERNMENT IN EUROPE | 7
K. Steyvers, K. de Ceuninck & T. Verhelst: Local Self-Government in Belgium

Traditionally, there were neither legal provisions nor standard procedures for structural
negations between the local and central levels of government. Central government was
not obliged to consult local government in preparing, making or implementing its policy.
There was no formal mechanism of representation. Evidently, this did not preclude an
extensive degree of actual interaction and the possibility for local government
(associations) to influence central policy. This was largely dependent however on the
openness of the center (and its willingness to adapt to local demands and interests) and/or
the strategic capacity of local government (and its associations).

Particularly with regard to the latter, some changes can be discerned propelled by the
process of regionalization and affecting Flanders in particular. The Association of
Flemish Cities and Communes (as the regional offspring of a former Belgian counterpart)
has become a more important player in intergovernmental relations. The organization has
professionalized and its extensive staff now covers almost all policy domains whilst
developing policy networks with relevant central actors (such as ministers, cabinets,
administrative departments, parliamentary committees or parties). Next to rendering
services and giving technical advice to its members, the association engages in proactive
policy-making and lobbying towards central government. The association is (informally)
acknowledged (particularly by regional government) as the corporate umbrella of local
government (although internal differences exist according to municipal size or partisan
affiliation) and more routinely involved in issues of central policy or decision-making
that may affect the position of local government (a consultation phase with the appropriate
corporate interests has become more accustomed). This does not imply any legal
obligation for consultation or representation (left alone central government always
follows the views of the organization)*?. Therefore, it could reasonably be argued that in
Flanders the reach of influence from local government over national policy-making has
extended to something more substantial. This holds in particular for the more technical
or applied aspects of regulation and policy (to a lesser extent for the main principles where
the center is less inclined to give in)*. This professionalization is less outspoken in
Wallonia and Brussels and the respective associations have a more limited supportive
role.

The type of corporate access the above refers to, should be seen against the backdrop of
a strong and persistent culture of political localism referring to specific local interests and
the political influence of particular local governments playing a substantial role in central
government decisions. This is enhanced by the local anchorage of politicians at the central
level. Decisions over the distribution of goods and services are often based on territorial

12 Since 2007 Flanders has established the Flemish Advisory Council for Administrative Affairs. This is an
independent advisory board of the regional government and parliament. Its role is to give advice on draft decrees
in designated policy areas (where the Region is obliged to ask for this advice) or to do so on its own initiative.
The council is dominated by expert members, but the local government association can also send its
representatives. This could be considered as a soft version of formal representation and consultation of local
government at the regional level. The previous government has abolished the council however.

131t is perhaps a bit too bold to discern such a general increase as the amount of influence will differ according
to the issue at stake.
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affiliations of central and party political relations of local politicians. The latter have
direct access to the center. The most common and sustained mechanism by which this is
achieved is the holding of dual mandates. The bulk of all members of parliament (either
regional or federal) conjointly occupy a mandate at the local level (either as a councillor,
alderman or mayor). Alternatively, local mandate-holders will use their partisan network
to connect with Brussels. This direct access is seen (and defended) as a means to influence
central decision-making in favor of specific local interests. It gives local politicians
leverage to intervene for their local government*. Regionalization has left the prevalence
of this practice largely untouched. In Flanders, its potential effect is said to have
diminished however (in conjunction with the relative increase of block grants and more
contractual planning relationships and a neutral management style for routine programs)
and more focused on regional grants for important local infrastructure and investment or
the direct variant of the latter by the center in the local area. With regard to Wallonia and
Brussels, political localism is seen as remaining predominant even in daily politics and
regarding operational programs?®®.

4 Protection of local authority boundaries

Regarding the changes in local authority boundaries, Belgium shows a mixed picture.
Back in the 1960s and 1970s forced municipal amalgamations reduced the number of
Belgian local authorities drastically (De Ceuninck, 2009). This started in 1964, when the
country still counted 2.663 local authorities. By 1972 that number was reduced to 2.359.
The most drastic reform would however take place in 1976, when the total number of
local authorities was further reduced to 589 by way of large scale compulsory
amalgamations. This reform found its legal base in a 1971 parliamentary act that created
the possibility to amalgamate all Belgian municipalities by way of a parliamentary vote.
It was without doubt the most drastic reform that ever occurred at the local level. This
reform was motivated by different elements. One was to make the local authorities
financially healthy again. Also, the changing social environment of municipalities (e.g.
increased mobility) was a reason for a larger scale on the local level, next to the need to
create a better cooperation between central cities and neighboring suburban
municipalities (to avoid the disadvantages of spillover effects). A final motive for this
enlargement of the local scale was to increase the governing capacity of the local
authorities. Also, they were promised extra competences after the reform, a promise that
was never granted.

Although there were several good reasons for that reform, it will be remembered primarily
by the way it was implemented. The reform was initiated by central government and left
little or no room for a local contribution. The government wanted the reform to be

4 Some argue that this practice also and ultimately enhances loyalty to the center (i.e. parties and executives)
to the extent that it will prevail over local interests in general.

151t should be mentioned that the Walloon Parliament has recently formally limited dual mandate-holding. Only
the fourth of members of parliament with most preference votes (on the regional candidate list they were elected
on) of each party group can continue to conjointly hold an elected mandate at the local level.
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implemented very quickly, in the belief that otherwise there would be hardly any mergers.
A request to link referendums to those mergers was rejected by the government, who
formulated a merger proposal for each municipality. The local authorities could only issue
an advice on that proposal. Those advices were particularly contradictory, giving the
government free rein to decide who would merge with whom. Only a direct access to the
minister could ensure that certain mergers plans were subsequently amended. In this way
a number of municipalities (N = 92) succeeded in not having to merge at all.

This top-down decision making resulted in a long lasting taboo on scale reforms in
Belgium. Many local politicians felt themselves victim of higher party interests. It thus
came as a surprise that the Flemish government, that took office in 2009, announced that
it would stimulate voluntary mergers. This was part of an ‘internal state reform’ by which
the Flemish government wanted to simplify the administrative landscape (VIaamse
Regering, 2011). The main goals were to empower the local government level and to
reduce the provincial level as the current second tier of local government. The Flemish
government saw a coordinating and guiding role for themselves as central government.
In order to strengthen the local government level, voluntary amalgamations were
stimulated by a combination of a financial bonus to the amalgamating municipalities and
assured administrative support in the complex process of a merger. Flanders then counts
308 municipalities, of which about 79 do not have 10.000 inhabitants (VVSG, 2016).
Encouraging voluntary mergers was seen as a way to strengthen the local level in order
to transfer additional powers to it. It would also help the local authorities to better deal
with future challenges. Despite the interest of some, not a single municipality took the
step towards a voluntary amalgamation. There are several reasons for this. The measures
came way too late in the local legislature, which meant that they were close to the local
elections in 2012. In addition, many local decision-makers were unaware of the
advantages of municipal mergers. That, combined with the limited political support, made
the measure unpopular (De Ceuninck, Steyvers & Valcke, 2016).

The Flemish government that took office in 2014 showed continuity in the approach
towards the local level compared with the previous legislative term (De Ceuninck, Valcke
& Verhelst, 2018). The stimulation of voluntary amalgamations of municipalities was
again a policy priority for the Flemish government. The measures developed in the
previous legislative term were more elaborated in the form of a Flemish decree on
voluntary amalgamations in 2016. The Flemish government created extra financial and
political support for voluntary amalgamations, by means of a debt assumption by the
Flemish government of EUR 500 per inhabitant and the possibility to appoint more deputy
mayors in the two legislative periods after a merger. Finally, 15 Flemish municipalities
decided to merge by January 1, 2019 into 7 new municipalities. The 15 municipalities
involved invested a great deal in involving the population in these merger plans. In only
one municipality a popular consultation was organized, but too few people showed up so
that the results were not even counted.
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Until now, the scale debate or the demand for municipal mergers, was not so fiercely and
concretely on the political agenda in Wallonia or the Brussels region?.

5 Administrative structures and resources for the tasks of local
authorities

The 1990s were a decade of hesitant administrative modernization for local government
in Belgium of which some translated into more autonomy in terms of staff (e.g. more
timely instruments and processes of human resources) and local structures (e.g.
establishment of arms-length agencies, systems of budgeting and accounting). Especially
since 1995 (when most of these modernizations were introduced), the autonomy in terms
of staff and structure has increased substantially (e.g. in terms or hiring staff, fixing their
salary — although this only applies for non-statutory employees, choosing the
organizational structure, establishing legal entities and municipal enterprises) (Plees,
2006).

These ideas and tendencies have continued after regionalization (De Rynck &
Wayenberg, 2010; Wayenberg, De Rynck, Steyvers & Pilet, 2011). The Flemish region
has been most enthusiast about adopting organizational modernization practices diffused
under the banner of New Public Management. This has been apparent in a number of
measures: introducing strategic planning in municipal policy-making (and integrating it
with the functional management domains as to link multiannual goals with financial and
personnel commitments in the policy and management cycle), giving leading
administrators more managerial leeway and stimulating them to cooperate by establishing
a management team, providing different forms of agency to place parts of policy at arms-
length of the municipality or more contractual employment (as opposed to statutory
personnel with tenure and fixed working conditions). In Wallonia and Brussels change is
limited to non-existent as compared to the former (modernized) Belgian framework. The
primacy of politics and more hierarchical relations with administrators tend to prevail.
Given the possibilities already allowed by the modernized Belgian framework (and at
least the continuation thereafter) we designate a score of 2 for autonomy in staff and
structure for the period since 2002'7.

16 From time to time, there is a debate about the political fragmentation of the 19 Brussels municipalities
however in relation to city-regional and/or metropolitan challenges allegedly unsufficiently solved at the level
of the Brussels Capital Region. This is compounded by the complex decision-making situation in the Brussels
policy area where different and sometimes overlapping or intersecting institutions coexist.

17 As with most aspects of self-government, this should be read as the possibility to make a number of place-
bound choices within clear limits of legal and regulatory central frameworks often accompanied by forms of
supervision. E.g. in Flanders municipalities can choose to establish agencies but the procedure to do so is
outlined in detail in the municipal decree, including an impetus to opt for forms that are close to the municipality
first and only later and accompanied by an extensive motivation for more at-length variants.
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6 Conditions under which responsibilities at local level are exercised

Belgium traditionally organized its local elections via a (semi-)open list system of
proportional representation (Imperiali-method). The same system applied for all localities
and was anchored in (municipal) electoral law. Only the members of the local council
were directly elected (as enshrined in the constitution). Given its predominantly monist
and parliamentary conception of legislative-executive relations a council of mayor and
aldermen (CMA) was then subsequently elected among these councillors to act as a
collegiate and collective executive of the municipality8. Formally, the nomination of this
CMA had to be supported by a majority in the council (a form of investiture). Informally,
this was the result of a process of majority formation often in the form of governing
coalitions of political parties. The composition of the CMA (i.e. the number of mandates
for or the distribution of specific portfolios to each party and selected individual mandate-
holders) was often regarded as the capstone of this process.

Mayors have always occupied a specific position in this cycle. Historically, the mandate
included a strong supra-local component and part of the associated task was to act as a
representative of the center at the local level. As a consequence, and despite of the
requirement to be elected as a councillor, the mayor was appointed by central government
after nomination by the council (as part of that of the CMA). Gradually, the mandate of
mayor has become more localized both in terms of selection as well as of functioning.
With regard to the first, the attribution of the mayoral position is part of the governing
formation process and an informal practice has emerged to nominate as mayor the
candidate with most preference votes of the largest party in the coalition. The formal
appointment survived however, in the bulk of all cases as the central rubber-stamp of a
local choice. With regard to the latter, local tasks have become priority over central
counterparts and mayors could definitely be seen as the first citizens of their municipality
(assuming many local leadership roles). Given that the scores refer to the whole of the
executive and the factual indirect election of the mayor it is felt safe to assess that the
executive is elected by the municipal council.

Overall, the Belgian system described above has remained largely intact in the
regionalized context after 2002 when in principle variegated organizational systems could
be created (De Rynck & Wayenberg, 2010). Both the electoral system as well as the way
in which the executive attains office remained constant and uniform for all municipalities,
despite fierce debates on reform. In the Flemish Region, e.g. the latter concentrated on
the direct election of the mayor or making the electoral system more proportional without
effective consequences. In Flanders, preference votes have received relative more weight
in determining who gets elected. And the council can elect its own president (instead of
the default option of the mayor). Furthermore, the number of aldermen will be reduced
with 1 in the next legislature. In the Walloon region, the existing informal mode of

8 The municipal council has the residual fullness of competence with the exception of a limited number of
explicitly enumerated counterparts for the CMA. In the Flemish Region, the latter can be supplemented by
powers delegated from the council to the executive (allowing for a more tailor-made municipal organization).
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mayoral designation was formalized whilst at the same time adopting the possibility of a
motion of censure against the executive (i.e. individually or collectively) in an attempt to
strengthen the parliamentary nature of the system. Also, the Flemish region adopted a
(limited and collective) constructive vote of no confidence as a means to empower the
council vis-a-vis the executive board. A few minor modifications have thus occurred in
some regions but not to subvert the path dependencies of the previous Belgian era.

In terms of the politicians' statute, the Belgian system is characterized by a sharp divide
between local politicians holding an executive office (i.e. a position in the CMA) and
non-executive councillors (Wayenberg et al., 2011). The social statute and reward of the
mayors and aldermen was improved by Belgian government in 1999 and reconfirmed by
the regions afterwards. This system includes, amongst others, earnings, holiday pay,
expenses and a retirement fee. Non-executive councillors on the other hand still
predominantly act as layman politicians who receive an attendance fee for council or
committee meetings (and, potentially, some political leave, temporaly replacement or —
minimal — expenses, e.g. for training seminars, literature, transport)*®.

The legal statute furthermore guarantees assistance for disabled councillors, municipal
responsability and assurance to cover civil liability of local politicians in office and
defines the incompatabilities with local elective office in Belgium (e.g. magistrates,
provincial governors, second-degree relatives, administrative personnel of the
municipality). It also lists the instruments councillors dispose of to fullfil their mandate
(e.g. interpellations, field visists to municipal institutions, copy right, consultation of
policy documents, agenda-setting in and convening of the council, information from the
muncipal administration, etc.). No sharp regional divides are to be found in this respect?.

7 Administrative supervision of local authorities' activities

The interpretation of the administrative supervision of local authorities' activities follows
from the continuation of one typical feature of the Franco-model, i.e. the existence of
extensive administrative supervision. Even when the extreme versions of the latter have
been modified the tenet of central oversight and control over the local level has persisted
over time and in the various regions (De Ceuninck, Steyvers, Valcke & Van Bever, 2010;
De Becker, 2013).

Before the 1980s supervision was the exclusive privilege of national government. As a
result of the state reform the regions gradually assumed that competence (even before a
full federal system was in place). Throughout that period and until today, the provincial
governor played a crucial role in supervision, acting as the place-bound representative of

18 These fees are defined by the municipal council within limits set by central government.
2 The Flemish local government act however includes the possibility to financially support the political groups
in the council.
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the center?!. The accustomed conception of supervision was twofold. Decisions of local
government either needed preliminary approval by central government before they could
be enacted (principle of visa) or these could be suspended and ultimately nullified should
the center find them in contradiction with the law (principle of legality) or the general
interest (principle of expedience). Supervision of legality and expedience have been
enshrined in the country’s constitution (art. 162). Expedience (the general interest) has
long been interpreted in practice as giving the center the possibility to act both when local
decisions ran counter central objectives as well as when they were perceived to fail the
interests of the local community.

The constitutional foundation for supervision has remained unchanged, also after the
regionalization of 2002. In the Walloon and Brussels-Capital regions, the traditional
principles of supervision and their subsequent interpretation have largely sustained. Little
structural change has occurred in this regard or is likely to emerge in the near future. Both
preliminary approval as well as the possibility of suspension or nullification continue to
be accepted routines in central-local relations and are often interpreted in a maximalist
way. In Flanders, whilst upholding the (constitutional) principles, the interpretation has
become less strict leading to an actual deregulation of supervision®. For one thing, the
range of local decisions encompassed by preliminary approval has been greatly reduced.
For another, in contemporary Flemish practice suspension and nullification will only be
deployed after a formal complaint of an actor who sees his interests harmed by a particular
local decision. In addition, the general interest is now interpreted as one that should
transcend local government implying the principle of expedience can only apply when
larger interests are potentially threatened (and not just that of the local community)?3.

8 Financial resources of local authorities and financial transfer system

The outlook of the financial structure of Belgian local self-government reflects the
contingent nature of local fiscal autonomy. Local government can indeed independently
tax its population. This is a constitutional prerogative of the municipal council (art. 170)
in line with the idea of general competence (see ‘constitution and legal foundation for

2L The regions first gained the responsibility for the actual daily supervision of their localities (1980) before
acquiring the ability to effectively change its constitutive framework (1988). The governor now acts as a
representative of the regional or the federal government (depending on which central level is constitutive for a
particular decision).

22 This has been anchored in the municipal decree (i.e. the regional local government act) in use since 2006 (art.
249).

2 It should be noted that this modernization largely concerns the so-called general supervision (with the regional
agency competent for internal affairs in a coordinating role). Supervision over specific policy domains (resulting
from the increasing entanglement between regional and local domains) follows more traditional principles and
interpretations (often including detailed preliminary regulations and intermediate reporting obligations for local
government). Moreover, is has long been uncoordinated. Flanders has recently adopted a decree aimed at
reducing the planning burden for local government partly trying to impinge upon and reduce this specific
supervision.
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local self-government’)?*. Depending on the type of tax local government can determine
the base and the rate (for minor taxes) or only the latter (for major taxes). Often, central
government imposes restrictions on local taxation. Nowadays taxes make up about half
of all municipal income (Bafoil & Lefévre, 2008; Dessoy, Erauw & Lafontaine, 2014)25.
From a comparative perspective, this level of fiscal discretion is relatively extensive.
However, a closer and more specific look nuances.

The bulk of the local tax income (80% of all taxes or 40% of the total local income)
namely comes from two major taxes that are in fact supplemental, i.e. grafted on a base
and standardized rate set by another governmental level. Here, local government only has
leeway to set the rates of the supplements?®.

The first is a form of income tax. More in particular it is a percentage local government
can add to the general ex-ante taxation (corrected ex-post) of personal income gained
from labor with standardized rates and bases set by the federal government (that is also
responsible for its collection) for citizens who have their main abode on the territory of
the municipality. Whilst municipalities are free to set their own supplemental value and
sometimes use central bases and alleged associated pressures to shed unpopular elements
of local choice, it also makes them dependent on the tax policy of their federal
counterpart. If the latter decides e.g. to lower the standardized rates or alter the base,
municipalities are obliged to increase their percentage supplemental income tax (SINT)
if they are willing to derive the same level of income. In addition, this income tax is
progressive as its standardized rates (disproportionately but within a fork) increase with
the level of taxable income declared. This implies that the supplemented income derived
from this tax is sensitive to the decisions in terms of demographic mobility of (a small
group of well-waged) people.

The second is a form of property tax. In particular, it is a part (called opcentiemen) local
government can add to the ex-ante taxation of immovable goods (i.e. houses and
apartments) owned by citizens who have their main abode on the territory of the
municipality. This is a mixed competence involving three levels of government. Whereas
the standardized rate for this tax is set by the regional government (hence also collected
by it) its base is categorized (so not progressive) upon a standardized measure of property
value (kadastraal inkomen) determined by the federal government. Similar problems of
local dependency thus occur with regards to this supplemental immovable tax (SIMT).

2 The federal government can determine the range of local fiscal autonomy however, by prohibiting certain
taxes to be levied.

% Between 2000 and 2012 local government taxes conjointly represented a bit more than 4 to a bit more than
5% of all government taxation income. With the latter representing about 45% of GDP, this implies that local
government taxation consumed around 2,3% of GDP.

% These resources are considered as own-source tax revenue since they are surtaxes and not a fraction of tax
receipts of supra-local levels (which would designate them as shared tax revenues).
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The remainder of non-supplemental minor local taxes (20% of all taxes or 10% of the
total local income) are more genuinely place-bound. Recent accounts for the Flemish
region show that no less than 90 different varieties of such taxes could be discerned with
a ditto divergence in terms of bases and rates (e.g. on public sanity, economic activity,
equity or occupying the public domain). Recently, the three regions have embarked on an
attempt to reduce the multiplication of local taxes as a means to induce place-bound
economic growth. Although the particularities differ according to the regional
arrangement, the main mechanism is similar: the financial losses invoked by the centrally
stimulated abundance of certain local taxes and/or limiting and structuring other ones are
compensated by regional government. It is clear that the price of this fiscal peace is a
relative reduction of municipal autonomy.

With regard to the overall extent of independent local taxation power however, the
traditional Belgian fiscal regime described above has clearly sustained after
regionalization (De Rynck & Wayenberg, 2010).

Next to their own sources, transfers from central government are an important part of the
revenue of local government. These transfers are either conditional or unconditional
reflecting varying degrees of financial autonomy.

The way in which these transfers have been organized varies over time and/or between
regions in Belgium, ranging from the dominance of conditional transfers to the
dominance of unconditional grants. This variation is more due to incremental changes
over time and/or gradual differences between areas than the result of a deliberative shift
or substantial territorially variegated choice in central policy on financial transfers
although some trends can be discerned. In the era where Belgium as a national (unitary
and later on federal) state was responsible for local government, the financial transfer
system comprised both conditional and unconditional transfers to an equal degree,
although the share of unconditional financial grants was to be situated at the upper limit
of the fork determined in the index (approximating 60% or surmounting it, as was the
case in two years of the pre-2002 era). Since the regionalization in 2002, either a balance
between both types of grants (Flanders) or a dominance of unconditional grants
(Wallonia) can be discerned. However, again the variation between both regions is more
a matter of degree (just below and above 60%) corresponding with (qualitatively)
different categories in the index. Only in Brussels, conditional grants are clearly dominant
(consistently above 60%).

Unconditional local (or block) granting by central government has been a feature of
intergovernmental relations since the 19" century under the form of a so-called communal
or municipal fund. This fund has come under the guidance of respective regional
governments since 1988. Since then, each region had its own fund. All have kept the
combination of two main goals: guaranteeing a stable growth path (according to the
number and importance of the tasks required by central government) as well as providing
financial equity (by redistributing resources to ensure solidarity). The sum received by
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each municipality is not earmarked (i.e. reserving it for specific functions and/or requiring
a particular approach, method or instrumentation) to maximize expenditure discretion.

Until 2002, the various regional regulations remained quite similar. They were
predominantly based on categories of local government according to the number of
inhabitants. For larger cities, a specific proportion of the fund was guaranteed while the
distribution to their smaller municipal counterparts was mainly based on the principle of
equity. In Flanders, a 2002 decree established a fixed growth path and integrated some
earmarked funds into the general fund. Also, the criteria of fiscal equity and compensation
for the alleged costs of functional spillover (mainly from central cities to their suburban
environment) gained prominence. Lastly, a new fund for larger cities was created with
open-ended goals to meet local priorities in contractual agreements with central
government?’. It is felt that in Flanders, these changes have increased local discretion. At
the same time and as mentioned, Flanders is the region that has displayed most regulatory
activism often implying an executive role for local government in fulfilling centrally
defined tasks in exchange for earmarked granting (De Rynck & Wayenberg, 2010). In
Wallonia, a reform was adopted in 2008 including the determination of new criteria for
the overall growth of the municipal fund and for its distribution. The implementation of
the latter was spread in time with a transition period of more than 20 years (Dessoy, Erauw
& Lafontaine, 2014).

Local sources have traditionally been an important part of municipal income. Around
80% of such sources are taxes (the bulk of which are two surtaxes on a regional and
federal base complemented by strictly local counterparts) and retributions. The remainder
is divided between fee revenues generated by user contributions to the costs of specific
local services and provisions of the local authority and debt revenues as the recurrent
financial receipts collected by municipalities. The latter is a mix of dividend payouts from
energy inter-municipal companies (which was traditionally the most important but has
lost prominence under the European liberalization of the market), municipal holding
companies, interest or revenue generated by monetary investments and reimbursements
from their parties of the borrowing costs linked to loans initially contracted by the
municipalities (Bafoil & Lefévre, 2008).

Whereas own sources yielded over 50% of the municipal income for the pre-2002 era, in
the Walloon Region these have been a bit below 50% throughout. Particularly during the
last decade, the proportional share of own sources in local revenues has increased
everywhere however (up to a bit more than 50% in Brussels and 60% in Flanders and
Wallonia). This is largely due to the growing share of income derived from local taxes
and retributions.

2" The current Flemish government wishes to integrate this into the municipal fund however. In addition, there
is an ongoing discussion on the criteria used for the distribution of this fund and the consequences for specific
categories of municipalities (and those bordering between categories).
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Borrowing is regarded a legitimate source of local income that does not need specific
prior authorization by central government. However, it is subject to a number of
restrictions.

This has been a long-standing tradition in Belgium. As a result of regionalization, some
of the restrictions have been altered and the way in which this was the case differed
between Flanders and Wallonia (Brussels has largely kept the existing framework).
Ultimately, these alternations are not substantial enough to affect the score on the index.
We start with the elements that have pertained over time and areas after which some more
specific regional changes are discussed (Bafoil & Lefévre, 2008; Dessoy, Erauw &
Lafontaine, 2014).

Municipalities are free to borrow without needing higher levels of government giving
them permission in advance: they thus have the a priori autonomy to attract loans for
financing their activities?®.

Confining the scope to which the latter applies is a first restriction. Recourse to borrowing
should be used to cover extraordinary expenditure such as investment or becoming a
stakeholder in certain public companies or associations. This could be considered as a
form of golden rule: ordinary expenditure should be financed by recurrent income.
Municipalities should not borrow to cover prospective budget or current account deficits
for ordinary services or provisions.

In the past, municipal financial assets had to be invested with national public credit
institutions (there even was a special semi-public bank predominantly concerned with
providing credit for local government). Nowadays, municipalities are free to choose their
financial partner. However, they are accustomed to turn to one of the major banks active
on the Belgian market. Given that municipalities are responsible for more than half of all
investment expenditures in the public sector, there is extensive competition between these
banks to attract them as clients (leading to low interests, although the financial crisis and
the subsequent increase in banking regulation has made cheap borrowing less evident).

Since the late 1980s Belgian municipalities are obliged to submit a balanced budget. This
has implied an implicit cap on individual borrowing (particularly given the investment-
related nature of loans and the practice of a golden rule)?.

In the Flemish region, recently a number of financial rules have changed impinging
(indirectly) upon borrowing. Budgeting has become part of strategic multi-annual
planning. Municipalities have to make up such a plan at the beginning of the legislature.
The plan explicitly has to integrate policy goals with financial and personnel

% The deterioration of finances in some municipalities has made it necessary in the past to set up emergence
loans. Here, supervisory authorities can take over financial charges or at least provide a guarantee. Local
authorities are then obliged to respect a strict financial management plan.

2 This financial balance is subject to the regime of general supervision (see administrative supervision).
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commitments. This is part of a policy and management cycle (PMC) used as a
comprehensive instrument for planning (preparing and budgeting), execution and control
(oversight and evaluation). This has some specific (mainly indirect) consequences for the
practice of borrowing. First, a new definition is used for balanced finances. On the one
hand, there has to be an annual balance in the budget (reconfirming previous regulation).
On the other hand, an additional structural balance is needed in the long term. Therefore,
municipalities have to demonstrate their financial base expressed in a positive auto-
finance margin at the end of their planning period. The calculation of this margin takes
existing loans into account®’. The margin indicates that municipalities are capable to carry
their present burden and have (at least partial) room for new (investment) expenditure
without needing additional financing through borrowing. Second, in the PMC borrowing
is no longer explicitly restricted to investment projects. A wider approach is possible in
which loans can be used to cover broader treasury needs. The idea of specific purpose
borrowing has thus been left but is compensated by the double balance municipalities
have achieve.

Also in the Walloon region, regional regulation concerned with municipal budgets stress
the importance of stabilizing the debt burden to avoid sudden financial deterioration. A
specific regional agency is designated to help municipalities in financial trouble (and
ultimately take over financial responsibility).

9 Local authorities' right to associate

As we have stated in the discussion of the scope of local self-government, the Belgian
rationale of political localism is underpinned by a strong degree of access of the local
level to central government. Next to the extensive personnel links between both
government levels through party-political contacts and dual-office holding, the
assocations of local government play an important role in this regard. The three regional
associations of local government were formally established in 1977 and originate from
the federal umbrella (the Association of Belgian Cities and Communes) dating back to
1913. They represent the municipalities, PCSWSs, police zones and some intermunicipal
companies on their territory. The national umbrella still exists as a platform for
information exchange and deliberation between the three regional entities, as well as a
representative of Belgian cities and communes in international and European fora. In fact,
the different Belgian local government associations are also member of the international
and European umbrella of local government (i.e. UCLG — United Cities and Local
Governments; and CEMR — Council of European Municipalities and Regions). As noted
above, it is above all in Flanders that the association plays a systematic and proactive role
in policy-making at the central level.

% 1t is calculated as the difference between the ordinary (exploitation) income and expenditure (without
interests). From that amount, existing loan burdens (both capital as well as interest amortization) are subtracted.
The result has to be 0 or more at the end of the planning period.
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Furthermore, Belgian local government is characterized by a strong degree of inter-
municipal cooperation in different forms across policy domains (e.g. land use, planning,
utilities such as water, gas and elektricity, finance, medical services, etc.). Much in line
with the New Public Management discourse, this system is set to provide local services
more efficiently on a larger scale and to engender public investments in key areas of
public life. The legal basis of this system of inter-municipal cooperation was a Belgian
act issued in 1986. This act regulated the legal statute and organisational set-up of the
institutionalized cooperation between local authorities, as well as (non-institutionalized)
contracts between local authorities. After the regionalization of local government, the
three Belgian regions continued to provide a legal framework for the cooperation between
local governments®,

10 Legal protection of local self -government

Our assessment of the legal protection of local self-government in Belgium is motivated
by the existence of both constitutional as well as other legal means to assert local
autonomy (De Becker, 2013). As explained above (see ‘constitution and legal foundation
for local self-government') the constitution provides and protects local self-government.
In addition and given their legal personality, municipalities can make an appeal to the
various components of the judicial system which could include matters of central-local
relations. The most obvious would be the Council of State where recourse can be sought
against allegedly irregular administrative acts (the Council can suspend or annul the latter
when assessed as contradicting the legal rules in force). In theory, municipalities can also
turn to the Constitutional Court (suspending or annulling federal or regional laws found
contradicting the constitution) or other civic courts (but this is less common and will only
seldom relate to issues of autonomy). The College of Mayor and Aldermen (the collegiate
executive) legally represents the municipality in the different courts.

Just like the principle of local self-government should be seen against its negative
definition and the practice of decentralization and deconcentration, the potential reach of
judicial appeal should be weighed against the principles and the practices of
administrative supervision (see ‘administrative supervision of local authorities' activities')
which give central government extensive leeway to limit local autonomy (especially since
it also includes the expediency of local decisions).

11 Future challenges of the implementation of the European Charter of Local
Self-Government in Belgian legislation

There are several challenges that the local authorities will have to deal with in the coming
years. We do not intend to be exhaustive, but we list the most important challenges

31 The Brussels region retained the federal act and complemented this with ordinances regulating the
administrative supervision and the acknowledgement of the cooperation agreement between the three regions
regulating cross-regional inter-municipal cooperation. In the Walloon and Flanders region the inter-municipal
cooperation is regulated in the general local government act.
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pertinent to local self-government here below (see De Ceuninck, Steyvers & Valcke,
2016; De Ceuninck, Valcke & Verhelst, 2018).

Firstly, we assume that the scale debate, especially in Flanders, will also determine the
local political agenda in the coming years. In Flanders, the encouragement of voluntary
mergers has created a dynamic that is unlikely to stop after 2019, at the start of the next
local administrative period. In any case, the current regional government further
stimulates the voluntary merger of muncipalities. At the federal level, there is also the
scale debate concerning the police zones. The federal government is aiming for an
enlargement of the current ones in the medium term.

A second challenge, specifically for Flanders, will be to streamline the social policy in
the Flemish municipalities after the PCSW and the municipality are united. The municipal
councils are responsible for the social policy within their municipality from 2019, where
this was formerly assigned to a separate board. This will require a different reflex from
those municipal councils, and by extension everyone who takes responsibility within a
local authority.

A third point of attention remains the functioning of the municipal councils, which
occasionally raises questions. Especially the council’s scrutiny role is questioned more
and more. This has several causes. For example, the number of municipal tasks has only
increased over the years together with the complexity of these tasks. This ensures that
council members have to invest more and more time in their mandate if they want to
maintain the overview. This is in sharp contrast with the status of council members. The
vast majority of municipal councillors in Flanders exercise their mandate part-time.
Because of the limited remuneration council members receive for their work, it is
impossible for them to carry out their work as a full-time job. This has also to be seen in
the light of the evolution that the local executive has gone through in recent years. The
colleges of mayor and aldermen have only become stronger (and often impinge upon the
traditional policy determination role of the council often reducing the latter to mere policy
affirmation or rejection). That makes it in no way easier to fill in the controlling role
councillors have in a serious way. In Flanders, there were some instruments created in
order to remedy that situation (own president for the council, a commission to overlook
the inter-municipal partnerships and a 'structural non-management' procedure), but the
question remains whether that is enough. In any case, a strong tendency of party
governance is also likely to sustain. With partisan affiliations and interests as a first point
of reference, the decisional fault lines in the municipalities continue to run along the
majority versus opposition divide, rather than opposing the executive to the legislative.
Notwithstanding the potential of preceding discussion behind the closed doors of the party
group, the functioning of the council in public is often driven by the logic of party
discipline.

A fourth and final challenge that we put forward here is the debate on how to will deal
with inter-municipal cooperation in the future. In all three the Belgian regions, there have
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been scandals in recent years about the internal working of inter-municipal structures.
These have made it particularly clear that they must be more transparent and that the
exchange of information between the local and the supra-local government level has to
be improved in the near future.

References:

Bafoil, F. & Lefevre, C. (2008) Sub-national Governments in the European Union:
Responsibilities, Organization and Finances (Paris: Dexia).

De Becker, A. (2013) Local Government in Belgium. A ‘Catch 22’ between autonomy and
hierarchy, In: Panara, C. & Varney, M. (eds.) Local Government in Europe. The ‘fourth level’ in
the EU multilayered system of governance (London: Routledge), pp. 26-51.

De Ceuninck, K. (2009) De gemeentelijke fusies van 1976. Een mijlpaal voor de lokale besturen in
Belgié¢ (Brugge: Vanden Broele).

De Ceuninck, K., Steyvers, K., Valcke, T. & Van Bever, E. (2010) Lokale politiek in een multilevel
governance systeem: centraal-lokale relaties, In: Reynaert, H. & Steyvers, K. (eds.) De
kerktorenpolitiek voorbij? Lokale politiek in Vlaanderen (2de editie) (Brugge: Vanden Broele),
pp. 61-93.

De Ceuninck, K., Steyvers, K., & Valcke, T. (2016). As you like it or much ado about nothing?
Structural reform in local government in Belgium. In U. Sadioglu & K. Dede (Eds.), Theoretical
foundations and discussions on the reformation process in local governments (Hershey: 1GI
Global), pp. 237-264.

De Ceuninck, K., Valcke, T., & Verhelst, T. (2018). Local government outside local boundaries:
rescaling municipalities, redesigning provinces and local level Europeanization. In R. Kerley, J.
Liddle, & P. Dunning (Eds.), The Routledge Handbook of international local government
(London: Routledge), pp. 377-393.

De Rynck, F. & Wayenberg, E. (2010) Belgium, In: Page, E. & Goldsmith, M. (eds.) Changing
Government Relations in Europe: From Localism to Intergovernmentalism (London: Sage), pp.
14-29.

Dessoy, A., Erauw, A. & Lafontaine, F. (2014) Lokale financién gemeenten 2014 (Brussel: Belfius).
Plees, Y. (2006) The Changing World of Belgian Municipalities, In: Denters, B. & Rose, L. (eds.)
Comparing Local Governance. Trends and Developments (Houndmills: Palgrave), pp. 47-64.
Vlaamse Regering (2011) Witboek interne staatshervorming (Brussel: Agentschap Binnenlands

Bestuur).

VVSG (2016) In acht jaar telt Vlaamse gemeente gemiddeld 1000 inwoners meer (Brussel: VVSG).

Wayenberg, E., De Rynck, F., Steyvers, K. & Pilet, J.-B. (2011) Belgium: a Tale of Regional
Divergence?, In: Loughlin, J., Hendriks, F. & Lidstrom, A. (eds.) The Oxford Handbook of Local
and Regional Democracy in Europe (pp. 72-95). (Oxford: Oxford University Press).



LocAL SELF-GOVERNMENT IN EUROPE | 22
K. Steyvers, K. de Ceuninck & T. Verhelst: Local Self-Government in Belgium



—

S
LocAL SELF-GOVERNMENT IN EUROPE r ]"'\"i
B. Brezovnik, I. Hoffman & J. Kostrubiec . : 2 .
LOCALIS

Local Self-Government in Bulgaria
MILENA HRISTOVA STEFANOVA

Abstract This paper presents the implementation of the principles of the
European Charter of Local Self- Government in Bulgarian legislation after
1991. It briefly follows the historical development of local self-
government, the introduction of democratic principles and norms in
legislation, constitutional guarantees for local self- government, the sphere
of competence of its bodies, protection of local authority boundaries, the
structure and functions of local administration, financial sources for local
activities, the relation between local and central authorities, local
authorities™ right to associate, as well as the challenges in front of the
implementation of ECLSG principles in Bulgaria. This paper uses sourses
such as: The Constitution of Republic of Bulgaria, the major acts that
regulate local level relations and introduce local self- government
principles, conclusions and recommendations based on Council of Europe
monitoring reports on Bulgaria, regarding the implementation of the
ECLSG, as well as other publications of the author and other authors.

Keywords: « local self-government « history « legal foundation « European
Charter of Local Self-Government « Bulgaria

CORRESPONDENCE ADDRESS: Milena Hristova Stefanova, Ph.D., Assistant Professor, Sofia University “St.
Kliment Ohridski”, Faculty of Philosophy, 115 Tsar Osvoboditel Blvd., Sofia 1504, Bulgaria, email:
mstefanova@phls.uni-sofia.bg.

https://doi.org/10.4335/978-961-7124-00-2.02  ISBN 978-961-7124-00-2
Available online at http://www.lex-localis.press.

@ O © The Author(s). Licensee Institute for Local Self-Government Maribor. Distributed

BY KC under the terms of the Creative Commons Attribution-NonCommercial 4.0 license
(https://creativecommons.org/licenses/by-nc/4.0/), which permits use, distribution and
reproduction for non-commercial purposes, provided th original is properly cited.



LocAL SELF-GOVERNMENT IN EUROPE | 24
M. Hristova Stefanova: Local Self-Government in Bulgaria

1 Introduction and history

The history of local self-government in Bulgaria is both interesting and controversial. The
local self-government was first mentioned during the debates in the Constituent
Assembly(1879) after the Russian-Turkish War 1877-1878 when a part of the present
territory of Bulgaria was liberated from Ottoman rule and therefore building of an
independent state began. The forementioned Constituent Assembly had the task to
develop and adopt the famous Turnovo Constitution (its sessions were held in Veliko
Turnovo which at that time was the capital of Bulgaria). During the debates, the opinion
of the future Conservatives™ representatives prevailed and they advocated for self-
government and decentralization. Article 3 of Turnovo Constitution claimed that
"Territory is administratively divided into counties, districts and municipalities”. A
specific law would have been drafted for the regulation of this administrative division on
the principle of the self-government of municipalities. The legislation, following the
direction of Turnovo Constitution, formed two models of administrative-territorial
division as a basis for administrative decentralization and self- government. In the period
1880-1934 the first model including counties- districts- municipalities division was
implemented with the legislation. The next model was formed with 1934 legislation and
its subsequent amendments, establishing the proportion between provinces-districts-
municipalities.(Ruseva,Zl.) In 1882, a Law on Muncipalities and Urban Governance was
adopted, regulating local level relations, as well as interrelations between local and central
authorities. Municiplaities were divided into urban and rural areas and their governance
was assigned to a royal-decree-appointed mayor, assistant mayors and elected municipal
council, and the control was exercised by the district governor and the Minister of Interior.
The mayor was elected from among the municipal councilors and chaired both the
sessions of the council and the municipal court. In 1886, two laws were adopted-
separately for urban and rural municipalities. The aim was to improve and expand local
self- government. In 1922 a Law on Sofia Municipality was adopted. It introduced the
urban decentralization of the capital. Sofia Municipality "had one central council, one
central bureau, six district councils and six district bureaus. The Central Council consisted
of 31 people, 28 of whom were appointed by the Minister of Interior among the members
of the elected district councilors, and 18 were elected by the district councils. The mayor
was appointed by a Royal decree, on proposal of the Council of Ministers, from among
the elected district councilors.

Members of the Central Council elected the three mayors™ assistants by secret ballot. The
central governance of the Sofia municipality comprised a mayor and his elected assistants,
the district ones - a mayor and two assistants. The members of the district council elected
by secret ballot two members of the central council, as well as the mayor and their two
assistants". The Sofia Municipality Decree was refined and expanded in 1926 and 1934.

The adoption of the Urban Municipalities Decree in 1934 was a significant moment in
the process of local self-government legislation change in Bulgaria. After 1934, a process
of centralization started and it involved a delegation of powers from municipal councils
to mayors who had dual nature - from one side they were State authority bodies and from
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the other- local interests’ advocates. Furthermore, for the first time citizens were given
the right to ask for the establishment of a municipality and this request must have been
supported by more than the half of the voters in the settlement which wanted to be
established as a municipality. Special laws were adopted, regarding financial provisions
of the activites in municipalities.

After 1939, mailny because of the World War Il break out, there were no preconditions
for developing local self- government in Bulgaria. After the end of the war, communist
regime was established in the country and this basically eliminated local self-government.
Its building and development started again after the collapse of the communist regime in
1989.

2 Constitution and legal foundation for local self-government

In 1989 late autumn, a Round Table was established in Bulgaria with the participation of
existing and newly formed political parties, trade unions and public figures. The decisions
of the Round table included Grand National Assembly convoking in order to draft a new
Constitution, also an agreement to dismiss local authorities and to replace them with
temporary municipal governments, as well as to work for introduction of local self-
government. Grand National Assembly elections were held on June 10", 1990. The new
Constitution was adopted on July 12, 1991. Its Article 2 recognizes local community's
right of self- government. The local self-government is an integral and essential part of
the state structure: “The Republic of Bulgaria shall be an unitary State with local self-
government.” The Grand National Assembly adopted a Law on Local Self-Government
and Local Administration, as well as a Law on The Election of Members of Parliament,
Municipal Councilors and Mayors, and in October 1991 the first elections took place.

There is a separate chapter in the Constitution regarding local self-government.

The territory of the Republic of Bulgaria shall be divided into municipalities and regions.
Other administrative territorial units and bodies of self-government shall be establishable
by law. The territorial division and the prerogatives of the capital city and the other major
cities shall be established by law. A municipality shall be the basic administrative
territorial unit at the level of which self-government shall be practiced. Citizens shall
participate in the government of the municipality both through their elective bodies of
local self-government and directly, through a referendum or a general meeting of the
populace. Borders of a municipality shall be established following a referendum of the
populace. A municipality is a legal entity. The right of municipalities to associate in order
to solve common problems is recognized and constitutionally guaranteed. The local self-
government body within the municipality is the municipal council elected directly by
populace in direct, equal, secret and general elections for a term of four years. Elections
rules are defined by The Electoral Code. The mayor shall be the executive power within
the municipality and shall be elected for a term of four years either by populace or by
municipal council in a manner established by law. However, since 1991 the election



LocAL SELF-GOVERNMENT IN EUROPE | 26
M. Hristova Stefanova: Local Self-Government in Bulgaria

legislation has determined direct election of mayors of municipalities with a majority in
two rounds. The winner after the first round is the candidate who received more than 50
% of the votes cast. The first two candidates are eligible for the second round.

The municipality is entitled to its own property which is used to the interest of the
territorial community. The budget of the municipality is autonomous, and since 2007,
when an amendment to the Constitution was made, municipal councils acquired the right
to determine the amount of local taxes and fees under conditions, by a procedure and
within the frames, established by law. Permanent financial sources of the municipality
are determined by law. The State supports normal functioning of the municipality through
budget funds and other means.

Constitution of Republic of Bulgaria allows central bodies of State to have control over
the legality of the acts of the local government bodies only when this is provided by law.
Legality control is carried out by the regional governor.

A Municipal council shall be free to challenge before a court any act which infringes its
rights and this might include a referral to the Constitutional Court when there is a
competence dispute between them and the central executive bodies.

In 1991, a Law on Local Self-Government and Local Administration was adopted. It
indicated the definition of local self-government and its sphere of influence, as well as
municipal authorities, their powers, incompatibility with positions that can be occupied
by authorities’ members, local authorities’ right to associate, and other basic principles
of local self-government. This law has undergone numerous amendments since 1991,
dictated by the development of local self-government and practice of its implementation.

Separate laws regulate fields such as financing activities of local authorities, the
management and disposal of municipal property, assumption of municipal debt and the
participation of citizens in local self-government. The Electoral Code regulates rules and
procedures for electing citizen representatives in local authorities.

3 Scope of local self-government

The Law on Local Self-government and Local Administration gives a legal definition of
the local self-government and outlines spheres of competence of local authorities.
Understandably, the definition corresponds to the text of Art. 3 of The European Charter
of Local Self- Government and confirms the right and actual opportunity of citizens and
bodes elected by them to independently resolve on their own all issues of local importance
but only those provided by law as their competence. The recognition of the general power
of competence of municipal councils gives the chance for overcoming the suspicion that
some matters of local importance are not provided as local authorities” competence- " the
municipal council shall resolve other matters of local importance that do not fall within
the exclusive competence of other bodies"
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There is no explicit definition of "a matter of local importance” in Bulgarian legislation.
Furthermore, there is no understanding of the idea that there are areas of shared
responsibility between local and central authorities- there is a practice of delegating
activities instead, which is controversial from theoretical point of view.

Local self-government shall be expressed in the right and actual opportumity for citizens
and bodies elected by them to decide independently all issues of local importance which
the law has empowered them to resslove in the spheres of:
1. municipal properties, municipal enterprises, municipal finances, taxes and fees,
municipal administration
2. planning and development of the territory of the municipality and of the
settlements therein;
3. education
4. health care
5. culture
6. public works and utilities
7. social welfare services
8. protection of the environment and rational use of the natural resources
9. maintenance and conservation of cultural, historical and architectural monuments
10. development of sports, recreation and tourism
11. disaster protection.

Citizens shall participate in the government of municipalities either through the bodies
elected by them or directly by means of a referendum or a general assembly of the
populace.

Legal definitions do not clarify which areas of these spheres of competence are
municipal/local activities and which are not. Specific laws regulate numerous details but
an ordinary citizen can hardly understand it.

Table: Distribution of responsibilities between local and central authorities in
Bulgaria in 2016 by public governance sectors

Public governance  Governance Financing Ownership on Human
sector and control assests resourses
control
Education C/L C/L C/L C/L
Health care C/L C/L C/L C/L
Social services C/L C/L C/L C/L
Environment C/L C/L C/L C/L
Public works and L C/L L L
utilities
Culture C/L C/L C/L C/L
Security C/L C/L C/L C/L

Agriculture C/L C/L C/L C/L
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Public governance ~ Governance Financing Ownership on Human

sector and control assests resourses
control

Transport

Tourism C/L C/L C/L C/L

Public C/L C/L C/L C/L

administration

Source: Stefanova, M. (2017)

All sectors of public governance in Bulgaria are shared responsibility between central and
local authorities.The balance between powers and competencies of municipalities and
other central authorities’ institutions varies from one sector to another.

The highest extent of centralization can be found in the Security sector, while the Public
works and utilities sector is entirely decentralized, except for the way its activity is
financed. Centralized sectors include 'Education’, 'Health care' and 'Social services', as a
significant part of the activities that municipalities perform are delegated not local which
retains the leading part of the central authorities. A specific model for the allocation of
functions and activities can be found in the sectors of 'Agriculture’, "Tourism' and
Transport'. First specificity is the fact that powers are allocated according to assets
ownership. For example, forests are municipal and state owned, but in the sphere of
tourism responsibility could be state, municipal and private. The situation in the
"Transport" sector is similar. It is true that education, health care and culture have both
municipal and state ownership, as well as private, but in these three sectors state control
and decision-making is highly centralized. And whilst in education and health care sectors
this situation could be explained by their crucial role in national security, understood in
broad sense, it is incomprehensible in cultural sphere. (Stefanova, M;2017)

The European Charter for Local Self-Government also sets conditions for determining
the scope of local self-government. Does the legal regulation in the Law on the Local
Self-Government and Local Administration comply with these conditions? The main
powers of the local self-government bodies are indeed defined in the Constitution of the
Republic of Bulgaria, as well as on the legal level. There are also no obstacles to the
granting of powers to meet specific objectives. From a legal point of view, there is no
problem with the freedom of local authorities to take an initiative on any matter that is
not excluded from their sphere of competence or which is within the sphere of
competence of other bodies and that is guaranteed by the general competence of the
municipal council. However, a serious problem is observed in the implementation of item
3 of Art. 4 of the Charter - "the performance of public duties should be entrusted to the
authorities closest to the citizens. The assignment of duties to another authority must be
consistent with the scale and nature of the task and the requirements of efficiency and
economy.” This condition is closely related to the stage of decentralization of government
and Bulgaria is still a highly centralized state. The implementation of this condition from
the Charter is reported as an issue in the Report on the Status of Local and Regional
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Democracy in Bulgaria on the The Council of Europe Congress of Local and Regional
Authorities (2011).

,»70. According to the principle of subsidiarity laid down in the Charter, responsibilities
must be allocated in accordance with the specific tasks of local authorities, not those that
are delegated to them. The recognition of competences must be seen not in terms of
transferring responsibility away from the centre towards the territorial entities, but in
terms of verifying that each public function, from the lowest level of governance (that
closest to citizens) upwards, is allocated judiciously.

71. Under the Bulgarian system, the large majority of functions performed by the local
authorities, relating to areas of great importance for citizens (education, public health and
welfare), are delegated tasks, while in most European countries the relevant tasks are
specifically attributed to the local authorities.

72. The imbalance between specific and delegated functions has negative repercussions
for certain key aspects of local self-government.

73. The first aspect concerns the financing of the municipalities. A delegation of tasks
implies that the funding is based on a transfer of resources from the central government.
The strengthening of the power to determine local taxes and fees — which is to be
welcomed — will only concern the funding of “local functions”.

74. A second aspect concerns supervision. For delegated functions, more in-depth
monitoring, including that of expediency, remains valid. As long as the municipalities are
accustomed to most of their activities being subjected to extensive oversight, the system
generates an unacceptable degree of subordination to the State which is not in conformity
with the provisions of the Charter in this regard.*( Monitoring Committee, 2011)

These five points of the report contain conclusions but they also raise several questions,
both scientific and practical.

First, we still don’t have a clear answer of what municipalities do and what their specific
local activity is. Moreover, what the central authorities count on by delegating certain
activities to them. This is likely to raise negative reactions in practitioners in
municipalities who carry out their work on a daily basis but if they are asked to answer
the question, they will find it difficult, as long as they don't distinguish local from
delegated activities. At present, Bulgarian legislation does not answer unequivocally to
the question of what specific local activity, matter of local importance or a local problem
is.

In order to meet the requirements of the European Charter of Local Self Government, we
will probably have to move to building a model for allocation of competencies between
levels of governance that does not decentralize or delegate. Furthermore, the allocation
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of functions is justified by arguments that prove the need and reasonabilty of provison of
competencies at the corresponding level.

The requirement of Art 4, point 3 of ECLSG that activities of great importance should be
provided as competencies at governmental levels as close to citizens as possible is
obviously not applied in the Bulgarian model, given the fact that activities carried out by
municipalities in the spheres of education, health care and social issues are in fact
delegated activites not specific local ones. Moreover, the activities carried out by
municipalities are not that many which provokes further negative assesments.

Therefore, we are very close to the question whether there is a real self-government in
Bulgaria. If the number of the delegated activities exceeds the specific local activities
one, then what kind of self- government have we built?

Second, if there is any ambiguity regarding the understanding of spheres of competence,
then who is responsible for what is happening and who is protecting citizens' rights in the
process of public services provision? How are we going to assess whether local authorities
work to protect public interest?

Third, the conclusions of Council of Europe Report show an alarming trend.

The effect of the imbalance between local and delegated activities, which is in favour of
delegated, is that the environment in which local authorities work, generates daily
financial dependence and subordination, as well as it keeps the ability of central
authorities to control the work of local authorities, including where appropriate. So, where
is the application of constitutional guarantee for non-interference as appropriate in the
activity of local authorities, which is proclaimed by Art. 144 of the Constitution of
Republic of Bulgaria? We do not even talk about control as appropriate, but just about
legality control. Indeed, here is the control of the acts, not the enforcement activity. For
delegated activities, local authorities do not make decisions. The executive authority only
organizes the implementation of the activities.

These conclusions also meet some of the recommendations addressed to Bulgaria
regarding the implementation of ECLSG, which will be the subject of next monitoring on
Charter implementation in Bulgaria.

Local authorities in Bulgaria have legally regulated consultation mechanisms in the
planning and decision-making process. However, legal regulations and practice differ
significantly. Central authorities™ obligation to advise local authorities on all matters
related to them is guaranteed by law. The representative functions of local authorities in
their dialogue with central authorities are carried out by the National Association of
Municipalities in Republic of Bulgaria.
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(2) To protect their common interests, and to promote and develop local self-government,
municipalities may form a national association and regional associations.

(3) The National Association of Municipalities shall have the right to:

1. Act as its members’ legal representative before government agencies.

2. Draft proposals for the amendment and improvement of local self-government
regulations.

3. Draft opinions and proposals respecting the section of the Draft National Budget on
municipalities.

According to the Law on Normative Acts of Republic of Bulgaria, the central executive
body that submits the bill is also obliged to obtain an opinion from NAMRB if the bill
concerns municipalities. According to the Public Finance Act, mechanisms for allocating
general equalizing subsidy and the target subsidy are coordinated with NAMBR.
Standards for support of the delegated by state activities are developed together with
NAMBR.

Bulgarian legislation makes provision for the participation of NAMBR representatives in
various structures of central institutions with consultative functions for multiple public
spheres in the process of policy making. According to Art. 37 of the Municipal Budgets
Act, the Minister of Finance is obliged to consult with NAMRB representatives on the
drafting of the state budget in its part regarding municipalities. In order to determine the
state policy in the sphere of social assistance, the Social Assistance Act is established by
a Social Assistance Council which is a public advisory body to the Ministry of Labor and
Social Policy. It comprises representatives from various ministries, such as: the Ministry
of Labor and Social Policy, the Ministry of Finance, the Ministry of Health. The Ministry
of Education and Science, the Ministry of Regional Development and Public Works, as
well as representatives from the National Association of Municipalities in the Republic
of Bulgaria, representatives of the employers 'and employees' organizations represented
at national level and representatives of non-profit charity and other humanitarian
organizations working in the field of social assistance. The National Tourist Council was
established by the Tourism Act which also includes a representative by NAMBR.
According to the Regional Development Act, regional governors and a NAMBR
representative participate in the Regional Development Council meetings in an advisory
capacity. According to the Law on Small and Medium-sized enterprises, NAMBR has the
right to propose two representatives in the established Consultative Council on promotion
of SMEs who are approved by the Council of Ministers. Representatives of the
Association are also involved in the process of developing child protection state policy,
development of cultural policy, medicinal plants, disaster protection etc.

4 Protection of local authority boundaries
Local authority boundaries are constitutionally guaranteed by an explicit provision

stipulating that a change can only take place after a consultation with the population.
Rules and procedures for changing the boundaries of the municipalities are provided by
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law. In this procedure, citizens™ will plays a major role, as at least 25 percent of the
electorate of one or a group of settlements that want to be established as a municipality
must express this via subscription. If all conditions and requirements laid down in law are
met, a local referendum must necessarily take place on the territory of the municipality,
from which one or a group of settlements is to be separated in a new municipality. The
rules and procedures for conducting a local referendum are laid down in a special law.
Administrative territorial units in Bulgaria are municipalities and regions. The right of
local self-government is recognized only within the boundaries of municipalities.
Composite administrative territorial units of the municipalities are the mayoralties and
quarters in the cities with a population of over 300 000. At present, there are 28 regions
and 265 municipalities in Republic of Bulgaria. The municipality consists of one or more
neighbouring settlements. The requirements for establishment of a new municipality shall
be:
e available population over a total of 6000 people in the settlements to be included in
the municipality
e presence of a settlement - a traditional uniting centre with created social and
technical infrastructure providing the servicing of the population
e inclusion of all neighbouring settlements for which there are not conditions for
establishing an individual municipality or which cannot be acceded to another
neighbouring municipality
e a maximal road and transport remoteness of the settlements from the centre of the
municipality no more than 40 km.
e proven ability of financing the expenses of the newly created municipality by own
resources amounting to no less than half of the average for the municipalities
stipulated by the republican budget approved for the respective year

The requirements shall also be valid for the municipality from which settlements are
separated.

In the cases when geographic, economic, communication, historic and other reasons make
impossible the fulfilment of some of the requirements, the Council of Ministers may take
a decision for establishment of a new municipality.

The order of establishing a municipality shall be:

e A request for establishment of a municipality by one or more settlements, expressed
by a subscription of at least 25 percent of the electorate of these settlements to the
respective municipal council. The request shall be accompanied by statements of
themayors of the settlements for the presence of the requirements

e The municipal council, within one month, shall establish the presence of the
requirements for establishing a municipality and shall announce a motivated
decision to be sent to the regional governor

e The regional governor, within one month, shall verify the lawfulness of the request
and, if the requirements of the law have been met,shall propose to the municipal
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council to take a decision for holding a general referendum in the settlements to
form the new municipality, in compliance with the requirements

o The referendum shall be held under conditions and by an order determined by a law

¢ On a positive vote of the electorate the regional governor within two months, shall
present a written report to the Council of Ministers

e The Council of Ministers shall adopt a decision upon a written statement of the
Minister of Regional Development and Public Works

e The decision of the Council of Ministers for establishing a new municipality shall
be sent to the President of the Republic of Bulgaria for approval

Initiative for establishing a new municipality shall have the respective municipal council,
the regional governor or the Council of Ministers, in compliance with the procedure. In
the cases when the results from the referendum in one or more settlements, make
impossible the establishment of a new municipality, due to non-compliance with the
requirement or some of the requirements of art. 8, para 1, the Council of Ministers may
take a decision for its establishment, including these settlements within its boundaries
under the following conditions:

e positive voters for establishment of the new municipality must have been more than

half of the voters of all settlements where the referendum has taken place
e a positive statement of the regional governor
e a positive statement of the Minister of Regional Development and Public Work

The referendum is valid if not less than 40 per cent of citizens with electoral rights in the
relevant municipality took part in it and more than half of the voters participating have
answered “yes”. If the referendum is conducted simultaneously with elections of local
self-government bodies, it is valid if more than half of the voters who participated in
municipal council elections took part in it and more than half of them voted in favor of
the referendum proposal.

5 Administrative structures and resources for the tasks of local authorities

The work of local authorities shall be supported by local administration. Municipal
administration structure is determined by municipal council on a proposal of the mayor
of the municipality. Within the structure of administration, a unit is formed to serve the
work of the municipal council. The employees of this unit are appointed by the mayor of
the municipality on a proposal of the chairman of the municipal council. Following the
adoption of the Law on Administration and the Civil Servant Act in 1999, general
principles of building the administration of the governmental bodies are transferred to the
municipal administration. The municipal administration shall be organized in
directorates, departments and sectors. Departments and sectors may be organized also as
independent structural entities without being included in the structure of directorates or
departments.
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Regulations of the municipal administration shall be approved by the mayor of the
municipality. It outlines not only the structure of the administration but also
responsibilities of the individual units. According to Bulgarian legislation, civil servants
(under official employment relationship) and persons under an employment relationship
who do not have the status of civil servants may be appointed in the administration.
Governing positions are held by civil servants.

An inspectorate directly subordinate to the mayor of the municipality shall be established
in order to carry out control and inspection under the Law of Anti-Corruption and
deprivation of illegally acquired property. When the number of the municipal
administration is not suffiecient for the establishment of an inspectorate, its functions
shall be carried out by a comitee of employees explicitly empowered by the mayor to
carry out these functions.

The municipal administration may operate without being organized in structural entities.

The Municipal Council may establish services of the municipal administration in
individual wards, mayoralties and settlements or parts thereof, and define their function.

The mayor of the municipality shall appoint a secretary of the municipality without a
fixed term who must be a person with a Master's degree.

The secretary of the municipality shall organize and be responsible for:

1. the activity of the municipal administration, the working conditions of the
employees and for the organisational — technical provision of their activity

2. the record services, the document circulation and the municipal archive

3. the activity of the units for civil registration and administrative servicing

4. announcement and promulgation of the acts of municipal council and of the mayor
of municipality

5. the work with claims, appeals, notifications and proposals of the citizens and legal
persons

6. organization and technical preparation and holding the elections and local
referendums

The secretary of the municipality shall also perform other functions, assigned to them by
the mayor of municipality, with a law or any other legal act.

The selection and appointment of the persons in the municipal administrations, their
training, qualification and development are regulated by norms in the Civil Servants Act,
for the persons under official employment relationship these are regulated by the Labor
Code. Civil servants are appointed by a publicly announced competition.

The mayor of the municipality is entirely responsible for the municipal administration
employees’ training, qualifications upgrading and development.
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6 Conditions under which responsibilities at local level are exercised

Municipal councils in Republic of Bulgaria are not permanently acting bodies. Any
Bulgarian citizen who is over 18 years old and is not convicted of a premeditated common
crime can be nominated for a municipal councilor. The electoral system is proportional
and preferential, formed by a political party or a coalition of parties, allowing independed
candidats or candidats nominated by initiative comitees to participate in elections.

The Law on Local Self-Government and Local Administration introduces an obligation
for the municipal administration and State authorities to support, when necessary,
municipal councilors in exercising their powers.

For the time he is engaged, the Municipal Councilor is entitled to unpaid leave and his
work as a municipal councilor is paid. The Municipal Councillor's employment shall not
be terminated for the term of his mandate.

In 1994, Bulgaria signed the European Charter for Local Self-Government, with a
particular opinion exactly under Art. 7 of the Charter and did not accept to pay for the
work of municipal councilors. This was changed in 2003 when, through amendments to
the Law on Local Self-Government and Local Administration, a procedure for
determining the remuneration of municipal councilors was established. Bulgaria
withdrew its reservations to Art. 7 of the Charter in 2012.

The remuneration amount shall be determined by a desicion of the Municipal Council
adopted by a majority of more than half of the total number of councillors. The
reimuneration is for their participation in sessions of the Municipal Council and its
commissions.

The legislator set a framework for Municipal councilors monthly wage.

The total amount of the remuneration of a municipal councillor for one month may not
exceed 70 percent of:
1. the gross salary of the chairman of the municipal council for the corresponding
month — in the municipalities with population over 100 000.
2. the average gross salary of the municipal council for the corresponding month - in
the municipalities with population below 100 000.

The remuneration does not include other payments that municipal councillors may receive
for their participation in specialized bodies of the municipal council. The travelling and
the other expenses, made by the municipal councillor in connection with his work in the
council, shall be taken by the municipal budget.

The chairman of the municipal council also receives reimuneration and its amount shall
be determined by the municipal council depending on the working time. The amount of
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the remuneration in case the chairman works under reduced hours shall be calculated pro
rata to their duration, determined by the council of ministers.

The amount of the remuneration of the chairman of the municipal council may not exceed
90% of the amount of the remuneration of the mayor of the municipality.

The chairman of the municipal council shall have all rights under legal terms of
employment, besides those contradicting or incompatible with his legal status.
The chairman of the municipal council shall be entitled to:

e social security and additional social security under the terms and following the
procedures laid down in the Code of Social Insurance and to health insurance
according to the Health Insurance Act;

e leaves and compensation for unused paid annual leave, to supplementary benefits
and other payments under the terms of the Labour Code

The mayor of the municipality, the mayor of the mayoralty and the mayor of the ward are
permanently acting bodies of the executive power in the municipality. Any Bulgarian
citizen who is over 18 years old and is not convicted of a premeditated common crime
can be nominated for a mayor of a municipality, mayor of a mayoralty or a mayor of a
ward. Mayors of municipalities, mayoralties and wards are directly elected by citizens for
a term of four years. Candidates for mayors may be elected by parties, coalitions or
initiative committees. During the term of office, mayors receive remuneration and enjoy
all rights under the employment relationship. The amount of the mayors™ remuneration
shall be determined by a decision of the municipal council but within the limits specified
in the Ordinance on the salaries of the state administration and according to the
determined levels for the respective positions in the decree of the Council of Ministers.
The decision of the municipal council shall also take into account the available funds in
the wage fund of the municipality, which are State responsibility and are transferred to
each municipality for the maintenance of the municipal administration according to the
Law on the State budget.

Functions and activities incompatible with the performance of the functions of a
municipal councilor, a mayor of a municipality, a mayor of a mayoralty, a mayor of a
ward, as well as their deputies, are defined in the Law on Local Self-Government and
Local Administration.

A Municipal Councillor shall not:

e Dbe a member of managing, supervisory or control board, board of directors,
controller, manager, procurator, commercial agent, trustee of bankruptcy or
liquidator of commercial companies with municipal participation or a manager of
municipal company

e occupy a position of a municipal councillor or a similar one in another EU member
State
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e be a sole proprietor, associate, and shareholder, member of managing, supervisory
or control board of commercial companies that have contract with the municipality
in which he is a municipal councelor, as well as commercial companies with
municipal participation or municipal companies.

e work in the administration of the respective municipality

e be a member of the Parliament, minister, regional governor or mayor, deputy
minister, deputy regional governor, deputy mayor or mayor of mayorality

Municipal Councillors may represent the State on the management or supervisory bodies
of any commercial corporations wherein the State holds an interest in the capital or of any
legal entities established by a law, for which they shall not receive any remuneration.

The mayors of municipalities, wards and mayoralties, the deputy mayors of
municipalities and wards and municipal secretaries shall not be engaged in any business
activity within the meaning of the Commerce Act, serve as controllers, managers or
procurators in commercial companies, be commercial agents, commercial representatives
commercial brokers, trustees in bankruptcy, liquidators or participate in supervisory,
managerial or control bodies of commercial companies and cooperatives for the duration
of their term of office.

They shall not be members of the Parliament, ministers or regional governors, deputy
ministers or deputy regional governors, or take up another position under a labor or
employment relationship.

The powers of the mayors shall be terminated ahead of term in case of entry into force of
an act ascertaining conflict of interest under the Law for Anti- Corruption and deprivation
of illegally acquired property.

7 Administrative supervision of local authorities’ activities

Administrative supervision of local authorities™ activities is determined by the
Constitution of Republic of Bulgaria, The Law on Local Self- Government and Local
Administration, as well as by other laws. By recognizing the right to local self-
government, the Constitution ensures that the only control over local authorities’
activities is the legality control. The central state bodies and their local representatives
carry out legality control on the local government bodies acts only when this is provided
by law. The acts of the municipal councils and the mayor of municipality can be appealed
before the respective administrative court, and the acts of the mayor of municipality can
be appealed under administrative procedure before the regional governeror, unless
otherwise provided in law.

The first step of administrative supervision is between the mayor and the municipal
council. The mayor has the power of one time veto over the decision of the Municipal
Council. The mayor can contest both the lawfulness and the expedience of the decisions
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of the Council. Upon reconsideration of the decision, the municipal council may confirm,
amend or revoke it.

The municipal council can revoke administrative acts, issued by the mayor of
municipality, which disagree with acts, adopted by the council, within 14 days after their
acceptance. Within the same term, the council can dispute the unlawful administrative
acts, issued by the mayor of municipality, before the respective administrative court.

The mayor of municipality can bring back for re-consideration unlawful or inappropriate
acts of the municipal council or to dispute the unlawful acts before the respective
administrative court and to claim suspension of implementation of general administrative
acts and the application of sub-legislative normative acts. The brought back for re-
consideration act along with the reasons for its bringing back shall be sent to the
chairperson of the municipal council within 7 days after its receipt. The act, brought back
for re-consideration, shall be adopted again with the majority, provided in a law, but not
less than more than the half of the total number of the municipal councillors. The amended
or re-adopted act of the municipal council can be disputed before the respected
administrative court pursuant to the provisions of the Code of Administrative Procedure.
To all matters concerning issuing, appealing and implementation of acts of municipal
councils and mayors, not covered herein, the provisions of administrative procedure, set
in a law, shall be applied.

The legality control by central executive authorities is carried out by Regional Governor,
who is a deconcentrated body of central executive authorities on the territory of the region
as administrative-territorial unit. Municipal councils shall send to the Regional Governer
their acts within seven days, so that legality control shall be exercised. He/she may refer
back illegal acts for new consideration by the Municipal Council or contest them before
the respective administrative court. The contestation shall suspend the implementation of
the individual and general administrative acts and the action of sub-legislative normative
acts unless the court rules otherwise.

8 Financial resources of local authorities and financial transfer system

The matters of financing local authorities’ activities are among the most important for the
development of local self-government. They are directly related to the processes of
decentralization of powers and resources for their implementation. The sufficiency of
municipalities' own funds is directly related to the scope of their powers. In 1991, the
Constitution of Republic of Bulgaria and the Law on Local Self-Government and Local
Administration provided for the right of municipalities to separate budgets, which are tied
to the Republican budget only through state transfers. The municipal budget is adopted
by the municipal council at the suggestion of the mayor. The municipal council also
controls the implementation of the budget and accepts the report on its implementation.
The municipal budget is public and is controlled by local community in an order
determined by the municipal council and the competent authorities designated by law.
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Until the adoption of the Municipal Budgets Act in 1996, this procedure was established
in a specific chapter in the Law on Local Self-Government and Local Administration.
Since 2014, the Public Finance Act has been in place. According to its provisions, the
municipal budget includes a revenue and expenditure component. The revenues of the
municipalities are formed from a variety of sources:

o |ocal taxes - as per conditions, procedures and ranges laid down by law;
fees - as per conditions and procedures laid down by law;
services and rights granted by the municipality
disposal of municipal property
fines and pecuniary sanctions;
interest and penalties
other proceeds
aid and donations

Municipal budgets cover expenditure for activities delegated by the state and for local
activities, such as:

o staff

e subsistence

e interest

o household benefits and compensations

e current subsidies

o capital expenditure

“Delegated by the state activities” are the public service provision activities to which the
population should have equal access in accordance with current legislation and which are
financed entirely or partially by the state budget through municipal budgets. The state
finances the state-delegated municipalities with a general subsidy for these activities at
the expense of the central budget as well as at the expense of the budgets of the primary
budget spending units that implement the relevant policy areas. The total subsidy for
financing the activities delegated by the state is determined on the basis of the financing
standards and the natural indicators adopted by the Council of Ministers for the respective
activity. By decision of the municipal council, the activities delegated by the state can be
financed additionally with funds from the own revenues and from the equalizing subsidy
of the municipalities.

Mechanisms for financial support to local government activities include different types
of transfers from central to municipal budgets, the amount of which is determined by the
State Budget Act after consultation with the National Association of Municipalities in
Bulgaria. These transfers are:

e General subsidy for financing of delegated by state activities

e Local activities - general equalization subsidy and for winter maintenance and snow

cleaning of municipal roads
e Target subsidy for capital expenditure
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e Other target expenditures, including these for local activities
e Financial compensation from the state
e Interest free temporary loans

Municipalities have the freedom to finance the implementation of their policies and by
temporarily using the funds available in the municipal budget for the current financing of
the approved by the budget of the municipality expenses and other payments, provided
that the timely financing of the activities delegated by the state in the defined amounts,
as well as local activities, and the fiscal rules are respected.

Between 1991- 2007, the municipal councils could only determine the amount of local
fees within the limits set by law. After Constitution amendments in 2007, municipal
councils determine also the amount of local taxes, again within the limits set by law.

The types of sources of own revenues for local authorities are defined by the Public
Finance Act, the Local Taxes and Fees Act, the Municipal Debt Act, the Municipal
Property Act, the Concessions Act. Municipalities have access to national capital markets,
and by the decision to adopt the municipal budget for the respective year the municipal
council determines:

¢ the maximum amount of the new municipal debt;

e municipal guarantees that may be issued during the year;

e the maximum amount of municipal debt and municipal guarantees at the end of the

budget year.

Local taxes in Bulgaria are:
e Real estate tax
Succession tax
Donation tax
Tax on acquisition of property for consideration
Transport vehicle tax
License tax
Tourist tax
Taxi transportation of passengers tax

Local fees in Bulgaria are:

e household waste disposal

o retail markets, wholesale markets, fairs, sidewalks, squares and street roadways

e the usage of nurseries, kindergartens, specialized social services institutions, camps,
dormitories, and other municipal social services usage;
child food services in compulsory pre- school education outside of state funded
technical services
administrative services
graveyard paces purchase
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o for general support activities within the meaning of the Preschool and School
Education Act, which are not financed by the state budget and are implemented by
the centers for support of personal development.

Municipalities® own revenues are also those from sale, privatization or lease of municipal
real estate. Privatization proceeds can only be spent on acquisition and overhaul of fixed
assets, costs related to the privatization process, and repayment of used loans to finance
social and technical infrastructure projects. Proceeds from the sale of municipal non-
financial assets are spent solely on financing the construction, basic and ongoing repair
of social and technical infrastructure and repayment of used loans to finance social and
technical infrastructure projects and repayment of temporary non-interest-bearing loans.

The municipalities have a legal opportunity to develop their investment policy, provided
that capital expenditures, other than those financed at the expense of the target subsidy
for capital expenditures and other transfers from the state budget, can be made at the
expense of municipal budget revenues, as well as by taking over the debt under the
Municipal Debt Law, in compliance with the applicable fiscal rules and restrictions under
the Public Finance Act.

In 2016, a procedure for supporting municipalities with financial difficulties has been
regulated by law, whereby the State ensures the support of such municipalities to deal
with financial obligations, but also monitors the law and order of public funds spending.

9 Local authorities’ right to associate

The statute and structure of national and regional associations of local authorities comply
with the specific legislation in each country. These are non-profit organizations that unite
local government institutions, not specific individuals. Membership is voluntary and each
body of local authorities has the right to decide whether or not to participate in such an
association and, therefore, to appoint municipal representatives in it. Associations have
their own statutes defining the objectives and tasks of the organization, mechanisms for
their fulfilment, procedures for joining and removing members, their governing bodies
and rules for managing the property and financial revenues of the association.

Regional and national associations of local authorities also play an extremely important
role as a mediator in relations with other levels of public authority in the process of
solving problems of mutual interest. Mediator’s main purpose is to ensure cooperation
between central and local authorities and the main direction of action is the legislation
related to local governance and financing of municipal activities.

In 1991, the Law on Local Self-Government and Local Administration in Bulgaria
recognized the right of municipalities to voluntary associate but did not regulate the cases
in which municipal associations could play the role of mediator in relations with the
central government and other international associations of a similar nature. Art. 9 then
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said: “Administrative- territorial units may form voluntary associations to solve common
problems and achieve goals of mutual interest”. It was in 1995 when some substantial
additions were made which, however, do not yet regulate to the necessary extent
mechanisms and procedures for the interaction between central authorities and
municipality associations.

"(2) To protect their common interests, and to promote and develop local self-
government, municipalities may form a national association and regional associations
(3) The National Association of Municipalities shall have the right to:
1. Actas its members' legal representative before government agencies
2. Draft proposals for the amendment and improvement of local self-government
regulations.
3. Draft opinions and proposals respecting the section of the Draft National Budget on
municipalities.
4. Establish contacts and interaction with similar organisations in other countries, and
become a member of international associations. 5.
5. Perform any other functions under the law and its Articles of Association

(4) The rights under the foregoing paragraph may only be exercised if more than two-
thirds of all the municipalities in the country are members of the Association.”

The National Association of Municipalities in the Republic of Bulgaria was established
in 1996 by 94 municipalities. Since mid-1997, more than two-thirds of municipalities
have become members, allowing the Association to exercise legal powers as the only
national representative body of local authorities. Since 1999, all municipalities in the
country have been members of NAMRB.

Besides the National Association of Municipalities in the Republic of Bulgaria, there are
regional associations as well as the Association of Bulgarian Cities and Regions, but they
do not have a recognized national representation.

In 2006, the sphere of municipal cooperation was extended. Municipalities may cooperate
with each other, with executive bodies, with legal or natural persons, and set up
associations to achieve objectives of mutual interest and to entrust the performance of
activities deriving from their powers. Cooperation may also take place between budget
spenders on the budget of a municipality.

Municipal cooperation aims to:
e Improve the quality of provided services of mutual interest
e Achieve more efficient spending of financial and administrative resources of the
municipality
e Optimize municipal expenses and improve the financial status of the municipality
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¢ Standardize and optimize the work process by delivering economic benefits from
economies of scale and/or division of labor

¢ Improve financial control and transparency; fulfilment of projects that contribute
to overcoming significant problems at regional and local level

Main principles for the achievement of municipal cooperation are:
e Voluntary

Mutual interest

Active choice

Flexibility and dynamism

Transparency and responsibility

Municipal councils approve the cooperation agreement which determines the parties to
the agreement, their rights and obligations, scope and subject of the agreement, share of
the parties with financial means, ownership and / or other forms of participation in
achieving the common goal, distribution of risks and responsibilities between the parties,
guarantees for fulfillment the terms of the agreement and responsibility for not meeting
these obligations, including penalties, duration of the agreement and its termination
procedures, the aim of the cooperation and forms under which it is carried out:

o Fulfilment of a specific project or activity between two or more municipalities or
between one or more municipalities and an executive body, as well as between
budget spenders on the budget of one municipality

e Establishing a non-profit legal entities between municipalities

e Establishing a legal entites for profit between two or more municipalities

e Execution of a specific project or activity or for the establishment of a profit or
non-profit legal entities between one or more municipalities and legal and/or
natural persons

Areas where municipal cooperation can take place include the fulfilment of shared
services and/ or activities - management of IT services, financial accounting and legal
activities, human resources management, construction and / or management, and / or
maintenance of:
1. Objects of technical infrastructure:
a) Inurbanized areas: parrking lots, garages, public transport sites, surveillance and
security systems, street lighting systems, green areas, parks and gardens
b) car parks, garages, parks and gardens in separate land plots outside urbanized
areas
2. objects of social infrastructure used for:
a) health care
b) education
c) culture
d) sport, recreation and tourism
e) social support
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10 Legal protection of local self —government

Possibilities for judicial protection of the local self-government bodies in Bulgaria are
fully regulated, both through the Consitution and legislation. The Constitution of the
Republic of Bulgaria confirms the right of the municipal councils to challenge before a
court any act or action which infringes its rights. They can also refer to the Constitutional
Court when there is a competence dispute between them and the central executive bodies.
All disputes over administrative acts are carried out within the framework of the
administrative jurisdiction. According to the Administrative Procedure Code, parties in
the administrative process can be the administrative body, the prosecutor, and any citizen
or organization whose rights, freedoms, or legitimate interests are or would be affected
by the administrative act or the court order or would emerge rights or obligations.
Competence disputes between administrative bodies could also be settled by a ruling of
the relevant administrative court and, if they are from different regions, by the
Administrative court- Sofia

11 Future challenges of the implementation of the European Charter of Local
Self-Government in Bulgarian legislation

Since Bulgaria is still a centralized state, a major issue for the development of local self-
government is the lack of a legislative definition of "a matter of local significance". In
this respect, as well as due to the radical change in the environment in which the local
self-government bodies work today, it is imperative to develop and adopt an entirely new
Local Self-Government Act. It should define "a matter of local significance" as well as
establish a relationship between local and central government on the basis of the principle
of subsidiarity. To some extent, this will give a chance for a more precise settlement of
the areas of local competence because they need legal clarification and mechanisms
through which decentralization of powers from central to local government is carried out
and resources for their implementation. So far, two Strategies for Decentralization have
been adopted in Bulgaria, which are documents of the Bulgarian government. The first
Strategy (2006-2014) was adopted nearly under pressure in connection with the
forthcoming membership/January 1%, 2007/ of Bulgaria in the European Union. Although
it was updated in 2010, the implementation of the targets and measures was only half of
the projected. The new Strategy for Decentralization (2015-2025) also does not foresee
any substantial progress in the process of decentralization. If an Act defines the principles
of decentralization in accordance with the requirements of Art. 4 of the European Charter
of Local Self-Government to empower municipalities with the responsibility to
implement public obligations that are fundamental to citizens and provide resources for
their putting into action, we can expect the process of decentralization to be more
guaranteed than it is today. The challenges in front of Bulgaria regarding the future
implementation of the Charter are related to these processes and legislative decisions.
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Prom. SG. 83/18 Oct. 2005, last amend. SG. 20/6 March. 2018).

Public Finance Act (Prom. SG 15/15 Feb. 2013, last amend. SG 91/14 Nov. 2017)
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1 Introduction and history

The history of Cyprus evidences the existence of an evolving form of local organization
and administration. The institution of local government was initially heavily influenced
by colonialism, subsequently affected by the presence of two communities and recently
shaped into today’s modern local self-governance after the accession of the Republic of
Cyprus in the European Union. The endowment of autonomy at the local level throughout
the years has been gradual and the pressure for further liberalization of the administration
of Municipalities and Communities is currently higher than ever, with the Congress of
Local and Regional Authorities of the Council of Europe calling the Government of
Cyprus to restrict the supervision of local authorities solely to measures of ex post control
of legality. Discussions and consultations for the reform of local self-government in
Cyprus have been ongoing for years and albeit consensus not having been reached to date,
the need for the concession of more powers to local authorities and the consolidation of
decision-making powers at the local self-government level are undoubtedly central
elements of the proposed reforms. The aforesaid discussions and consultations, following
the recommendations of the Congress of Local and Regional Authorities of the Council
of Europe, resulted to the preparation of three main bills, namely “The Municipalities
Law 0f 20207, “The Communities (Amending) Law of 2020 and the “The District Self-
Government Organizations Law of 2019”, which are expected to become laws soon.

The initial foundations of local self-government have been set upon the conquest of the
island of Cyprus by the Ptolemies in the 4™ century BC. Before the Ptolemaic period, the
island was divided in kingdoms, which the Ptolemies chose to abolish upon conquering
Cyprus pursuant to establishing a unified administration system. Paphos was designated
as the capital amongst the towns making up the kingdom. The Romans, who succeeded
the Ptolemies, were unwilling to interfere with the established administration system and
willfully continued the governance of the island by a General — Governor.

In light of the fact that the island’s geographical location has always been considered as
key for the rulers’ empires, the various conquerors and colonialists that raided and ruled
over the island throughout its history have heavily influenced its local administration
system in order to adjust it to their needs in the wider region of the Mediterranean. During
the Ottoman Period, i.e. 1571 A.D. — 1878 A.D., the island of Cyprus was considered as
a province (eyalet) of the Ottoman Empire and it was annexed into the Empire in 1571.
It was divided into the three sanjaks, i.e. administrative regions, of Famagusta, Kyrenia
and Paphos, which were then sub-divided into several kazas. The kazas represented the
areas which are today known as Larnaca (then Tuzia), Limassol, Episkopi, Kythrea,
Paphos, Kouklia (then Kukla), Lefka, Morphou, Polis (Hirsofu), Famagusta, Kyrenia and
Mesaoria (then Mesariye). Each kaza had its own kadi/naib, i.e. official.

The changes, trends and reforms in the Ottoman Empire affected the administration of
Cyprus, which had to be adjusted accordingly. To this end, the island of Cyprus was
downgraded to sanjak, i.e. considered of lesser importance as opposed to a key eyalet,
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and then reverted to an eyalet again later on, with consequential changes in power over
the island. Upon the placement of the island under the control of the head of the Ottoman
Navy, the area was controlled by Ottoman officials called mutesellim and local aghas
who acted as tax collectors. During that time, the Greek Cypriot community was
administered by the Archbishop, as well as the Dragoman who was chosen by the
Archbishop.

In 1878, the British took over the island and rendered it a British Colony. The island kept
is colonial status until the country’s independence in 1960. During their ruling, the British
effected significant administrative changes in the local level through the enactment of
primary and secondary legislation. Immediately upon assuming power over the island in
1878, the British passed the Administrative Divisions Law, Law 1\//1879, through which
the island was placed under the administration of the Governor, who assumed the power,
authority and functions previously held and exercised by the officials of the Ottoman
Empire (Criton Tornaritis, 1972). Provision was also made in the said law for the power
of the British administration to define the geographical limits of kazas or districts through
proclamations. The administration of districts was undertaken by Commissioners
appointed by the Governor and the British chose to preserve the mukhtars in their
administrative positions at that point in time.

The establishment of the first elected entities of local governance took place in 1882
through the enactment of the Municipal Councils Law, Law VI1/1882, which made
provisions for the establishment and function of elected councils. This piece of legislation
was further supplemented in 1885 by the Law V111/1885, which provided for the duties,
rights and powers of the local authorities which were still under the control of the British
(The Great Cypriot Encyclopedia, 1986).

In 1930, the British abolished the previous legislation regarding Municipal Councils and
enacted the Municipal Corporations Law 26 of 1930, according to which the six towns of
Cyprus were declared as urban municipalities and ten large villages were declared as rural
municipalities. Each municipality constituted a legal entity and it was headed by a Mayor,
a Deputy Mayor and the members of the Municipal Council. The right to vote and
nominate themselves as candidates in Municipal elections was granted to all male citizens
over the age of twenty-one years old who resided in the municipality for at least two
years, whereas by virtue of the existence of two communities on the island, i.e. the
Christian (Greek-Cypriot) and the Muslim (Turkish-Cypriot), separate electoral registers
were formed for each Municipality. The number of members of Municipal Councils from
each community was proportional to the analogy between the Christian and Muslim
residents of each Municipality.

During the British Period, each village was administered by a Mukhtar, who was the
chairman of the village authority, as well as by the Azas, who were the members of each
village authority. Forty years after the abolition of the electoral system for the members
of the village authorities through the Mukhtars Law XV/1981, the British passed the
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Village Authorities Law of 1931, which provided for the appointment and duties of
Mukhtars and Azas (Criton Tornaritis, 1972). It is noted that the institution of Mukhtars
appears to have survived until today, but after the enactment of the current legislation
regarding local self-governance, their roles, duties and powers are restricted to low level
administrative tasks, whereas authority in villages (now Communities) has passed to
Community Councils.

The 1930s also witnessed continuous changes, improvements and modernizations of the
Municipal Corporations Law, as well as the enactment of the Public Health (Villages)
Law, Cap.259, which established Village Health Commissions composed of the Mukhtar
and the Azas of the village. These Commissions were dedicated to the preservation of
good health and hygiene conditions in the villages where the Commissions were set up.
In the 1950s, certain villages were declared “improvement areas” and Improvement
Boards were assigned a series of duties aimed at the upkeeping, cleaning and general
preservation of public property and public space.

The year 1960 signified the end of the British Period and Cyprus became an independent
Republic. In light of the presence of two communities on the island, i.e. the Greek-Cypriot
community and the Turkish-Cypriot community, provisions were made in the
Constitution of the Republic of Cyprus aimed at addressing the concerns of both
communities, both at a national and a local administration level. Article 173 of the
Constitution provided for the establishment of separate Municipal Councils in each of the
five largest towns of the Republic, the members of which would be elected separately by
the members of each of the two communities. Provision was made in the Constitution for
the reconsideration of the continuation of such separation within four years from
establishment. With regard to areas other than the municipalities of the five largest towns
of the island, Article 175 of the Constitution provides that special arrangements may be
made for the establishment of local authority organs. The number of members of such
organs has to correspond to the proportion of each community’s members in the total
population of the Republic.

Nevertheless, a series of events led to inter-communal conflicts in 1964 and subsequently
the withdrawal of the members of the Turkish-Cypriot community from their
participation in all local and central government bodies; such abstention continues to exist
until today. In 1974, Turkey illegally invaded Cyprus and captured 37% of the Republic’s
territory in blatant disrespect and violation of international law and human rights. Forty-
six years later, occupation of nearly half the island continues and ongoing negotiations
are held under the auspices of the United Nations pursuant to reaching an amicable
resolution of the Cyprus problem, i.e. an international problem of illegal invasion and
possession of a significant part of another member state of the United Nations. The
consequences of the Turkish military invasion in Cyprus are evident until today, since a
number of Municipalities and Communities are displaced, i.e. they maintain their legal
status, but their mayors and councils have been displaced since 1974 and thereafter until
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today, whereas other local authorities are not able to exercise their powers, functions and
competencies over their entire geographical area of jurisdiction.

As a direct consequence of the withdrawal of the members of the Turkish-Cypriot
community from the House of Representatives and the local administration, a series of
constitutional, legal and operational challenges arose, which called for the application of
effective redress in order to ensure the smooth operation of the Cyprus legal system.
Consequently, the doctrine of necessity was invoked, legitimately giving the power to the
Greek-Cypriot members of the House of Representatives to enact laws without the need
for the participation of the Turkish-Cypriot members. The legality of the application of
the said doctrine was challenged in the historic case of The Attorney General of the
Republic of Cyprus v. Mustafa Ibrahim (1964) CLR 195, where the Supreme Court of
Cyprus justified and upheld the necessity of the application and operation of the doctrine
as a means of enabling the continuation of the operation of the Republic and the
governance of the country despite the deadlock. By application of the doctrine of
necessity at the local administration level, the Municipal Corporations Law, Cap.240
which made provisions for the operation, administration and competencies of the
Municipalities, was re-enacted, whereas the Villages (Administration Improvement)
Law, Cap.243 and the Village Authorities Law of 1931, Cap.244 continued to be in force.
The Municipalities and Communities Laws, which are the main pieces of legislation
regarding local self-government in Cyprus, were enacted in 1985 and 1999 respectively.

The Municipalities Law 111/1985 and the Communities Law 86(1)/1999 regulate the
establishment, operation and functions of municipalities and communities, respectively.
Municipalities and Communities are the two types of local authorities in the Republic of
Cyprus. The Municipalities are larger in population than Communities, but the number
of the former is significantly less than the latter. There are 39 (thirty-nine) Municipalities,
of which the 9 (nine) are displaced since the Turkish invasion, and 492 (four hundred and
ninety-two) Communities, of which the 142 (one hundred and forty-two) are displaced.

In 1988, the Republic of Cyprus ratified the European Charter of Local Self-Government
by enacting the European Charter of Local Self-Government (Ratifying) Law of 1988,
L.27/1988. The said law provided for the exception of Article 5 and Article 7 paragraph
2 from the ratification of the Charter. Nevertheless, the exception of Article 5 was later
abolished in 1998 through the enactment of the European Charter of Local Self-
Government (Abolishment of Exceptions) Law of 1988, having as a result for the
Republic of Cyprus not consider itself bound by Article 7 paragraph 2 of the Charter
today.

Undoubtedly, the institution of local self-government in Cyprus and its operation is not
without its weaknesses and there is considerable room for improvement, as observed by
the Group of Independent Experts on the European Charter of Local Self-Government in
their monitoring reports and recommendations in 2005 and 2016. The need for reform
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and modernization of local self-government in Cyprus is widely acknowledged by both,
the local community in Cyprus and the Council of Europe.

To this end, discussion has been in progress for years for the modernization of local self-
government in Cyprus. Successive Governments of the Republic of Cyprus invited
experts to advise on the extent and ambit of the necessary amendments to the existing
legislation, always taking into consideration the guidance and observations included in
the monitoring reports prepared and approved by the Group of Independent Experts on
the European Charter of Local Self-Government (hereinafter referred to as the “Group of
Independent Experts”). The main theme of the proposed amendments has been the
creation of Complexes of Municipalities and/or Communities for the execution of
services, as well as the institutionalization of currently informally composed and operated
complexes of Communities, pursuant to exploiting economies of scale, reducing the cost
of providing such services especially by smaller Communities with less resources and
enhance the co-operation between Communities and Municipalities for the better service
of their residents. The outcome of these efforts for the reform of local self-government in
Cyprus led the Council of Ministers on 14.7.2015 to approve the following bills: (a) “The
District Complexes Law of 20157, (b) “The Communities (Amending) Law of 2015 and
(c) “The Municipalities (Amending) Law of 2015”. These bills, despite having been
submitted to the House of Representatives, were not passed into laws.

This reform consultation process and discussions have been ongoing for years amongst
all the local self-government key actors, including the Government, the Union of
Municipalities, the Union of Communities and the political parties. The Group of
Independent Experts is also informed of the ongoing process and it has been the subject
matter of examination during the Group of Independent Experts’ delegation visit in
Cyprus in April 2016, for the purposes of preparing the Congress’s last monitoring report
on the compliance of Cyprus with the articles of the Charter. At the time of preparation
of this report, the discussions for the reform and modernization of local self-government
in Cyprus have progressed resulting to the submission of the bill named “The District
Complexes Law of 2015” to the House of Representatives, which was thoroughly
discussed and finally completed in 2019. The aforesaid bill, during the discussions in the
Parliament, was renamed “The District Self-Government Organizations Law of 2019”
and provides for the establishment and operation of one District Organization in each
district, which will undertake the competences of the waterboards, the sewerage and
drainage boards and the management of solid waste, at district level. Moreover, progress
has been made due to the consultations made between all relevant actors, the Central
Government, the Unions of Municipalities and Communities and the political Parties,
leading to the formation of the new two bills for the reform of local self-government,
namely “The Municipalities Law of 2020 and “The Communities (Amending) Law of
2020”. It is worth noting that the municipalities will be reduced from 30 to 17 or 19 in
order to satisfy local needs. Regarding communities, 32 Local Service Complexes will be
established and each community will become a member of a Local Service Complex.
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The aim of the bill for the amendment of the Municipalities Law is to adopt a new model
of operation and government of the municipalities, introducing the concept of
administrative and financial autonomy and additional competences are transferred from
the Central Government to the municipalities. The Central Government is excluded from
intervening in the process of approving the structure of positions in the municipalities,
the state grant is abolished and the municipalities are granted the revenues from the
registration fees of the vehicles of private and public use. In addition, the Government
intervention in the process of approving municipal budgets is minimized, transparency is
enhanced by institutionalising control and accountability mechanisms and greater citizen
participation in the decision-making process in encouraged. Municipalities will gradually
become town planning authorities and the beach management is transferred to them; at a
later stage, the responsibilities of the School Boards will be transferred to them, too.

As regards the bill for amending the basic Communities Law, it aims to the establishment
and operation of Local Service Complexes for the provision of common services to the
Communities participating in each Complex, which will be administered by Councils in
their capacity as Legal Persons of Public Law, having the necessary competences and
powers for the execution of these services to the benefit of the communities and their
citizens. Moreover, there are provisions improving the right of information and
participation of the citizens in the local affairs.

2 Constitution and legal foundation for local self-government

The European Charter of Local Self-Government (hereinafter referred to as the “Charter”)
imposes the obligation on ratifying States to acknowledge the self-governance of local
authorities by legislative act, and where possible, in the country’s constitution, pursuant
to establishing a binding mechanism for the protection and maintenance of the autonomy
of local authorities. More specifically, Article 2 of the Charter provides that the principle
of local self-government shall be recognized in domestic legislation, and where
practicable in the constitution. The Constitution of the Republic of Cyprus makes no
explicit recognition of the principle of local self-government, but rather, general
provisions are made mainly about the co-existence of the Greek and Turkish community
at a local authority level. Elaborate provisions in respect of the operation and competences
of Municipalities and Communities are made in the Municipalities and Communities
Laws which regulate the existence, operation and functions of Municipalities and
Communities in Cyprus. Nevertheless, neither the Constitution nor the said laws provide
any constitutional or legislative safeguards for the principle of local self-government in
Cyprus.

From the establishment of the Republic of Cyprus in 1960 and thereafter until today, the
Constitution of the Republic of Cyprus has not made any reference to the term or principle
of local self-government. Despite the theoretical appeal of the ability to amend Part XII
of the Constitution to achieve the explicit adoption and acknowledgment of the principle
of local self-government pursuant to complying fully with Article 2 of the Charter, no
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such step has been taken by the House of Representatives to date. Constitutional
amendments are rare and considering the consequences that such changes may have on
the ongoing Cyprus problem, successive Governments have not shown willingness to
bring forward any suggestions for such additions. The provisions of the Constitution
related to the Turkish-Cypriot community have not been applied since the decision of the
Turkish-Cypriot community to withdraw from all levels of administration and powers in
the Republic of Cyprus, as well as in light of the subsequent Turkish military invasion.

Currently, Part XII of the Constitution makes reference to the institution of local
authorities, the co-existence of the two communities at a local authority level, the
collection of taxes, the provision of permits and the framework for the exercise of the
local authorities’ functions. More specifically, Article 173 of the Constitution was
dedicated to the co-ordination of the two communities at a local authority level. It
provides for the creation of separate municipalities by Turkish residents in the 5 (five)
largest towns of the country, i.e. Nicosia, Limassol, Famagusta, Larnaca and Paphos,
under the condition that the President and the Vice-President of the Republic may re-
examine the continuation of existence of the separation of Municipalities within 4 (four)
years from the commencement of validity of the Constitution. The aforesaid article
provides that the local council of the Greek Municipality in each of the aforesaid towns
is elected by the Greek residents of the town having the right to vote, and the council of
the Turkish Municipality is elected by the Turkish residents of the said town. For co-
operation purposes, Article 172 provides for the establishment of a co-ordination
committee in each town, composed of two members from each separate Municipality,
with the mandate of undertaking all activities which are required to be executed jointly
by the two Municipalities, as well assuming responsibility for all matters for which co-
operation is necessary.

Turning to the tax collection powers of local authorities, Article 174 of the Constitution
provides for the power of local authorities to impose and collect a series of taxes, dues
and charges. Under the said Article, Municipalities have the power to impose and collect
charges and taxes for the use of municipal markets, slaughter houses and other municipal
places, as well as entertainment charges and the dues for the provision of services jointly
by both communities to non-residents. Furthermore, pursuant to Article 175 of the
Constitution local authorities have the power to grant permits regarding immovable
property and construction works within the geographical area of competence of the local
authority upon the imposition and collection of the relevant charges. The Constitution
further provides (Article 176) that each Municipality in the 5 (five) largest towns has town
planning competence over its whole geographical area covered. Special bylaws may be
enacted for the establishment of a town planning authoriy within the competence of each
local authority, composed of 6 (six) Greek and 3 (three) Turkish Cypriots deciding on any
issue by absolute majority.

In general, the municipalities in each of the aforesaid 5 (five) largest towns exercise their
competences and performs all its functions within the geographical area determined by
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agreement of the President and Vice-President of the Republic of Cyprus pursuant to
Article 178 of the Constitution, whereas special provisions could be made under Article
179 of the Constitution for the establishment of local authority organs within the
remaining areas of the Republic.

Drawing from the aforesaid provisions of the Constitution, the Municipalities Law and
the Communities Law were enacted to enumerate in detail the functions and competences
of the two types of local authorities in the Republic of Cyprus, i.e Municipalities and
Communities. Both laws are lengthy and detailed, since they constitute the main pieces
of legislation regulating the local authorities’ operations, being in this way essentially the
main documents to study in respect of any matter related to local authorities in Cyprus.
Without intending to embark in great detail as to the contents of the Municipalities and
Communities Laws, since this is the subject matter of subsequent sections of this national
report, it is noted in outline that the two pieces of legislation provide in general for the
establishment of municipalities and communities, the organization of elections, the
administration of the local authorities, the employment of local authority personnel, the
ownership of movable and immovable property, the compilation and approval of annual
budgets, the imposition and collection of taxes, charges and dues, as well as the list of
functions and competences of the municipalities and communities.

Despite the length of the Municipalities and Communities Laws, they make no explicit
reference or recognition of the term and principle of local self-government. To the
contrary, the two pieces of legislation contain provisions which substantially compromise
the aim of Article 2 of the Charter to establish legally binding safeguards of the autonomy
of local authorities in Cyprus and afford the Government with extensive powers to
regulate, intervene and supervise the administration of local affairs in Cyprus.

Considering the above, it is evident that compliance of the Republic of Cyprus with
Avrticle 2 of the European Charter of Local Self-Government is limited due to the absence
of express recognition, acknowledgment and adherence to the principle of local self-
government, as well as the legislative provisions endowing the Government with
substantial powers of intervention in the administration of local affairs.

Furthermore, the ratification of the Charter in Cyprus law cannot be deemed as adequate
recognition of the principle of local self-government for the purposes of Article 2 of the
Charter, both because of its inferior force compared to the Constitution and the
interpretation of its provisions given by the Supreme Court of Cyprus in key case law.
The Constitution of Cyprus adopts the monistic theory of incorporation of international
treaties, agreements and covenants into domestic law. According to Article 169 of the
Constitution, any international treaty entered into with other States or Organizations
regarding commercial issues, financial co-operation for issues including payments and
credits, and modus vivendi, are entered into upon a decision of the Council of Ministers.
The negotiation and signing of Conventions, covenants or international treaties is effected
upon a decision of the Council of Ministers for this purpose, but such Conventions do not
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come in force and consequently do not bind the Republic of Cyprus unless and until a
ratifying law is enacted by the House of Representatives. From the date of their
publication in the Official Gazette of the Republic, treaties, conventions and agreements
have superior force over any domestic law, on the condition that these treaties,
conventions and agreements are correspondingly applied by the other party too.

In Cyprus, a Convention has superior force over any prior or subsequent domestic law,
except the Constitution, on the principle of lex superior derogate inferiori. Constitutional
supremacy is respected and hence Conventions are of inferior force than the Constitution
of Cyprus and they are subject to judicial review. In case of inconsistency between the
provisions of the Constitution and a Convention, constitutional provisions prevail over
the provisions of the Convention. In terms of application, Conventions have superiority
and precedence in application over domestic legislation (except the Constitution) and
retains its nature as part of international law without repealing any inconsistent domestic
law.

There is only one Supreme Court judgment addressing the reception, applicability and
application of the European Charter of Local Self-Government in Cyprus, namely the
judgment of the Supreme Court in the case of In re Antis Pantelides, personally and/or
as a member of the Municipal Committee of Morphou and/or resident and electorate of
Morphou and others v. Andrea Leantzi, Municipal Secretary of Morphou, and others
(1991) 3JSC 273. The Applicants in the said case filed an administrative recourse against
the decision of the Municipal Council of Morphou for the election of the President and
Vice-President of the Municipality by the political parties participating in the Council for
a transitional period until the election of the new members of the Municipal Council
through elections. The elections for the members of the Municipal Council of Morphou
were adjourned, along with the elections for all the Municipalities occupied by the
Turkish military forces as per the relevant decision of the Council of Ministers. The
relevant article of the Municipalities Law provided that in the event of adjournment, the
President and the Vice-President of the Council would be designated by the political
parties through their appointed representatives in the Council and both, the President and
the Vice-President would exercise their competences on rotation.

After an unsuccessful attempt to form the Municipal Council as a body, the Municipal
Secretary Mr Andreas Leantzis called a meeting of all the appointed representatives of
the political parties participating in the Municipal Council, in which the participants
elected the members who would act as President and Vice-President. The first Applicant
participated in the meeting but abstained from voting, raising an objection as to the
legitimacy of calling the meeting and reserving his rights. The Applicants challenged the
aforesaid decision inter alia on the basis that the said decision contravened Article 3 of
the Charter which provides inter alia for the election of the members of the Council by
electorates through secret ballot.
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The Supreme Court, acting as Administrative Court, dismissed the administrative
recourse, stating that the challenged act did not constitute an enforceable administrative
act that would otherwise be challengeable before the Supreme Court through a recourse.
The action of the Municipal Secretary to call a meeting of the members of the Municipal
Council was just a preparatory act, even though it was aimed at the issuance of an
administrative act, namely the election of the President and Vice-President. The Supreme
Court held that the Charter was not self-executing and hence, it does not have superior
force over the domestic law. The fact that the Charter was ratified by domestic law does
not by itself render it a self-executing Convention. From the wording and the content of
the Charter, it is evident that it is not a self-executing Convention, since it does not have
as its direct subject matter the acknowledgment and safeguarding of personal rights and
freedoms. According to the case of Malachtou v. Armefti et al (1987) 1 CLR 207 (FB),
for a treaty to be applicable, it must be self-executing. Self-executing provisions of
treaties, conventions and duly ratified international agreements confer rights and impose
liabilities without the need to include their provisions into a separate enactment. A
provision of a treaty is self-executing if the rights vested or the obligations imposed
thereby are comprehensively defined to the extent of rendering them enforceable before
a Court of law without further addition or modification, always taking into consideration
the wording of the Convention. The Supreme Court held that this was not the case as
regards the provisions of the Charter and its contents.

The aforesaid interpretation and the placement of the Charter at the bottom of the
hierarchy of the Cyprus legal order does not allow its invocation for the establishment of
effective safeguards of the principle of local self-government. Furthermore, the lack of
express recognition of the principle in the Constitution, the absence of any such reference
in the Municipalities and Communities Laws and the extensive involvement of the State
in the administration of local affairs indicates non-compliance with the Charter. For this
purpose, the Congress of Local and Regional Authorities of the Council of Europe
(hereinafter referred to as the “Congress”) has expressed concern in its Recommendation
389 (2016) for the Local Democracy in Cyprus “at the weakness and imprecision of the
legislative basis for the powers and responsibilities of local authorities and for the
conditions under which they are exercised, as well as the absence of constitutional
safeguards for the principle of local self-government and the status of local authorities”.
Additionally, in the same Recommendation, the Congress invited the Cypriot authorities
to “ensure the direct applicability of the European Charter of Local Self~-Government
within the domestic legal system and, in particular, that the Charter be given due
consideration in Court proceedings”.

The said concerns can be entertained effectively by amending the text of the Constitution
of the Republic of Cyprus, as well as the Municipalities and Communities Laws, in order
to expressly recognize and acknowledge the principle of local self-government and limit
the involvement of the Government in the affairs of local authorities. Such changes and
amendments will provide additional safeguards for the operation and existence of the
principle of local self-government. For this purpose, the Congress invited the Cypriot
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authorities through its latest Recommendation 389 (2016) to “provide clear recognition
of the legislative and, if practicable, the constitutional status of local governments as well
as the principle of self-government for all local authorities in order to strengthen their
substantial role in regulating and administering local public affairs, and to regulate the
legal standing of local councilors to allow them the free exercise of their functions”.

3 Scope of local self-government

The extent of the competences of local authorities and the degree of autonomy which is
necessary under the European Charter of Local Self-Government in order for the local
authorities to perform their functions and execute their duties is prescribed in Article 4.
In essence, Article 4 of the Charter seeks to endow local authorities with autonomy to
exercise their powers and perform their duties without any limitation or undermining by
the central Government, whereas they should be consulted timely and appropriately for
any matter concerning them directly. Whilst Cyprus complies with most aspects of Article
4 of the Charter, concerns have been expressed as to the intervention of the central
Government in the local affairs and the limited extent of functions that can be exercised
fully and exclusively by Municipalities and Communities.

Before embarking into an assessment of the degree of compliance of the Republic of
Cyprus with Article 4 of the European Charter of Local Self-Government, it is useful to
outline the extent of the functions of the Municipalities and Communities in Cyprus.
According to Articles 83 and 81 of the Municipalities and Communities Law respectively,
the Municipalities and Communities enjoy the right and power to administer all the local
affairs of the local authority within their geographical area of jurisdiction. This is also
reflected in Articles 177 and 178 of the Constitution which state that each local authority
exercises its competences and all its functions within its geographical area. All the powers
given by law to the Municipalities and Communities are exercised by the Mayor and the
councilors of the Municipal Council or the Chairman of the Community Council and its
members, as applicable.

The functions and duties of Municipalities are outlined in Article 84 of the Municipalities
Law and they include: the arrangement for the implementation of the provisions of the
Town Planning and Housing Law and act as a Town Planning Authority, the provision
for the construction, maintenance and operation of a municipal water supply, sewerage
and drainage systems, the construction, maintenance, cleaning and lighting of roads,
streets and bridges, the naming of streets, the provision for the hygiene and cleanliness of
municipal streets and any other establishments where food and drink is sold within the
area of the Municipality, the collection and processing of garbage and waste, the
protection of the environment in the municipal area, the upkeep of municipal areas, their
decoration and maintenance in good state, the establishment of cemeteries, the control
and regulation of the practice of any profession in the municipality, the construction and
operation of public restrooms and baths, the regulation of the maintenance, feeding and
possession of animals and birds within the Municipality, the establishment, maintenance
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and operation of rest homes, charitable institutions, slaughterhouses, theaters and the
issuance of permits in accordance with the law. Furthermore, according to article 85 of
the Municipalities Law, the Municipalities have the power to obtain loans upon obtaining
the prior approval of the Council of Ministers, mortgage municipal property in exchange
for the receipt of loans provided they obtain the approval of the Minister of Interior,
acquire immovable property, establish municipal markets and a municipal radio station,
create artisanship areas, establish and operate parks, gardens, courses, swimming pools,
entertainment establishments and youth centers, plant trees across streets, regulate
swimming in the sea, impose entertainment charges and hotel fees, promote intellectual
activity and enter into contracts for the creation of public utility projects.

Similar powers and duties are enjoyed by Communities, since the structure and spirit of
the Communities Law is based on the Municipalities Law. Additionally, according to the
Communities Law, the Communities have the power to enter into contracts with other
Communities for the joint execution of public utility projects and the joint provision of
services that were previously provided by each local authority separately.

The involvement of the Government in the administration of the local affairs and the need
for their approval prior to the execution of key operational tasks is apparent in the wording
of the Municipalities and Communities Laws. First and foremost, the annual budget of
the Municipalities and Communities, as well as the annual development budget, are both
subject to the approval of the Council of Ministers. This requirement is included in both
pieces of legislation regulating the operation of Municipalities and Communities. These
budgets are also submitted to the District Officer and the Minister of Interior. According
to the Municipalities and Communities Laws, in the event that the submitted budgets are
not approved by the Council of Ministers but local authorities required liquidity for the
continuation of the provision of their services to their residents, the Council of Ministers
may authorize the payment of all such necessary expenses for a period of up to one month
if they deem this fit upon an application by the Municipalities or Communities in need of
such liquidity. If any Municipality or Community wishes to embark into any expenditure
which is not included in the approved budget, this can only be done upon the approval of
the Council of Ministers. The Municipalities and the Communities are annually
subsidized through the provision of grants, which are suggested by the Council of
Ministers and approved by the House of Representatives. The obligation of the State to
provide such subsidies is included in the Municipalities and Communities Laws and the
receipt of such grants constitutes a key income stream for the local authorities.

Apart from the aforesaid involvement of the Council of Ministers in the financial affairs
of the local authorities, the State has a decisive role in the disposal of immovable property
owned by local authorities. More specifically, the approval of the Council of Ministers is
necessary for the sale or exchange of any immovable property belonging to the
Municipalities or the Communities, the imposition of any encumbrances on the local
authorities’ immovable property, the leasing of the immovable property for a period
exceeding ten years, the establishment or participation in companies for the development
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or utilization of municipal immovable property and the entering into contracts with a
duration of more than five years.

The control of the Council of Ministers also extends to the securing of funds by way of
loans. According to the Municipalities and Communities Laws, the approval of the
Council of Ministers is necessary for the receipt of any loans required for the engagement
into any public utility project or the purchase of mechanical equipment and vehicles for
public utility purposes. The Council of Ministers has the power to impose conditions on
the provision of such loans, whereas the mortgage of any immovable property or the
issuance of any bonds in exchange for the provision of any loan necessitates the prior
approval of the Council of Ministers.

Furthermore, the Municipalities and Communities Laws provide for additional audit,
oversight and intervention powers by the State: the financial affairs of the local authorities
are under the Auditor General’s scrutiny. The Auditor General of the Republic of Cyprus
has the power to call any councilor or employee of the local authorities to provide him/her
with any information, explanation, minutes, book, contract, bill, invoice or any other
document that the Auditor General deems necessary for audit purposes.

It is evident from the above that the basic powers and responsibilities of local authorities
in Cyprus, i.e. Municipalities and Communities, are prescribed statutorily in the
Municipalities and Communities Laws. Simultaneously, the law provides for the
existence or enactment of other laws related to the issue of the exercise of local
authorities’ competences, hence not preventing the attribution to local authorities of
additional powers and responsibilities for specific purposes through the enactment of
other laws. The above suggest that there is full compliance of the Republic of Cyprus
with Article 4 paragraph 1 of the Charter, which states that the basic powers and
responsibilities of local authorities shall be prescribed by the constitution or by statute
and that the attribution to local authorities of powers and responsibilities for specific
purposes in accordance with the law should not be prevented.

Avrticle 4 paragraph 2 of the Charter provides that local authorities shall, within the limits
of the law, have full discretion to exercise their initiative with regard to any matter which
is not excluded from their competence nor assigned to any other authority. The provisions
of the Municipalities and Communities Laws enumerate the functions that local
authorities have the power to execute and for important issues, the prior approval of the
Council of Ministers is required prior to the performance of such tasks, as mentioned
herein above. Despite the matters for which approvals are required by the central
Government, the Municipalities and Communities Laws allow local authorities to
exercise full discretion in the execution of all the duties and powers which are in their
sphere of jurisdiction, having as a result for the provisions of the Municipalities and
Communities Laws to comply with Article 4 paragraph 2 of the Charter. Nevertheless,
the letter of the law does not reflect the actual state of affairs; despite the aforesaid
legislative provisions, the financial dependence of local authorities on the Government
and the extensive involvement of the Government or Independent Bodies of the State in
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the administration of the local affairs renders compliance with Article 4 paragraph 2
debatable in practice. This view seems to be shared by the Congress to, which refers to
the existence of non-compliance problems in respect of the implementation of paragraph
2 of Article 4 of the Charter.

Article 4 paragraph 3 of the Charter enshrines the principle of subsidiarity, according to
which public responsibilities have to be exercised, in preference, by those authorities
which are the closest to the citizen and allocation of responsibilities by another authority
should weight up the extent and nature of the task and the requirements of efficiency and
autonomy. Compared to the local self-government systems of other Members States, the
local authorities in the Republic of Cyprus are entrusted with a wide array of functions
and responsibilities, ranging from standard functions such as providing for the hygiene
and safety of its residents, to more important and substantive responsibilities, such as the
provision for the construction of roads, sewerage and drainage systems, the issuance of
permits and the collection of charges and local authority taxes. Hence, it is submitted that
there is no violation of Article 4 paragraph 3 of the Republic of Cyprus and despite
statutory and practical restrictions in the exercise of key functions, especially due to the
financial dependence of the local authorities on Government grants, Cyprus complies
with the principle of subsidiarity. Despite the above, it is noted that the Congress of Local
and Regional Authorities of the Council of Europe has expressed concern in its
Recommendation 389 (2016) at the “fact that only minimal responsibilities are conferred
by law on local authorities, and particularly the lack of genuine local government
functions that can be exercised fully and extensively”, simultaneously inviting the Cypriot
authorities inter alia to “assign substantial powers and responsibilities to local
authorities so that they can exercise them fully and exclusively in practice and, in
accordance with the principle of subsidiarity, and define the relevant tasks as genuine
local government functions”.

The aforesaid observation also relates to Article 4 paragraphs 4 & 5 of the Charter.
Paragraph 4 of Article 4 provides that powers given to local authorities shall normally be
full and exclusive. They may not be undermined or limited by another central or regional
authority, except as provided for by the law. Furthermore, Article 4 paragraph 5 provides
that where powers are delegated to them by a central or regional authority, local
authorities shall, insofar as possible, be allowed discretion in adapting their exercise to
local conditions. There is no provision in the Municipalities and Communities Laws
preventing the fulfilment of the requirement of allowing local authorities discretion in
adapting the exercise of their powers to local conditions as stated in Article 4 paragraph
5 of the Charter. To the contrary, Articles 83 and 81 of the Municipalities and
Communities Law respectively explicitly enable the Municipalities and Communities to
administer all local affairs at their own discretion within the letter of the law.

Nevertheless, as it is evident from the above, not all the powers provided to the local
authorities are full and exclusive despite the ability of the local authorities to adapt the
exercise of their powers to local conditions, since the approval and prior consent of the
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Council of Ministers or the Government is necessary in order to receive loans, sell, rent,
mortgage or dispose of immovable property, enter into contracts with duration of more
than five years and compile annual budgets. Furthermore, some of the powers of local
authorities, like the issuance of building permits, are delegated or strictly controlled by
the Government and the Congress believes that most powers of local authorities in Cyprus
are not exclusive and full. For this reason, in its last Monitoring Report, the Congress has
invited the Cypriot authorities to relinquish the power of the Government to approve the
budgets of all local authorities prior to their implementation and limit every kind of
government supervision over local authorities to an ex post control of the legality of the
administration and regulation of the Municipalities and Communities, simultaneously
determining precisely which administrative authorities are empowered to exercise legal
supervision over Municipalities.

Lastly, paragraph 6 of Article 4 of the Charter states that local authorities have to be
consulted, insofar as possible, in due time and in an appropriate way in the planning and
decision-making processes for all matters which concern them directly. Cyprus is indeed
in compliance of this paragraph of the Charter. According to article 7B of the
Municipalities Law, Municipalities have the right to be registered as regular members of
the Union of Municipalities. The Union of Municipalities currently represents 39 (thirty-
nine) members - Municipalities, including 9 (nine) displaced Municipalities. Likewise,
Communities have the right to be registered as members of the Union of Communities
pursuant to article 9A of the Communities Law and the said Union represents a total
number of 492 (four hundred and ninety-two) Communities. Apart from enjoying
statutory recognition, the two Unions are in practice consulted by the Government for
matters which concern them, albeit the absence of an institutionalized and regular
consultation system in place between the Unions and the Government. The practice of
consulting the Unions of Municipalities and Communities for matters which concern
them has been evident during the recent talks for the reform of local government in
Cyprus, where both Unions have been invited on numerous occasions to express their
views at the proposed bills. Furthermore, successive Governments have always
endeavored to consult with individual Municipalities and Communities prior to taking
any action that affects them and despite infrequent voices to the contrary, the views of the
local authorities have almost always been taken into consideration during the decision-
making process for any matter that concerns them. This has been indeed evident during
the recent talks for the reform and modernization of local self-government in Cyprus. The
statutory recognition of the Unions through a legislative amendment of the Municipalities
and Communities Laws in 2009 and the engagement of these actors in practice, insofar
as possible, in discussions for matters concerning local authorities renders the Republic
of Cyprus compliant with Article 4 paragraph 6 of the European Charter of Local Self-
Government.
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4 Protection of local authority boundaries

The European Charter of Local Self-Government seeks to ensure that no change is
effected in the boundaries of local authorities without prior consultation with their elected
organs or a referendum amongst its residents. More specifically, Article 5 of the Charter
provides that changes in local authority boundaries shall not be made without prior
consultation with the local communities concerned, possibly by means of a referendum
where this is permitted by statute. Albeit not requiring the organization of referendums,
the Municipalities and Communities Laws do not allow changes to the boundaries of local
authorities without prior consultation with the local authorities affected.

As regards municipalities, article 8 of the Municipalities Law provides that the Council
of Ministers may redefine, amend, extend or limit the boundaries of a Municipality upon
an application by the interested local authorities and after taking into consideration their
views. The aforesaid article suggests that any change to the boundaries of a Municipality
may only be effected upon an application of a Municipality and no such change may be
made without prior consultation with its representative organs, i.e. the Mayor and the
Municipal Councilors. Despite not requiring a referendum amongst the residents of a
Municipality for this purpose, the aforesaid article of the Municipalities law ensures
compliance with Article 5 of the Charter and provides adequate safeguards for the
Municipalities” autonomy to be involved in any decision affecting its boundaries. To date,
the Council of Ministers has reportedly issued 24 (twenty-four) orders for the amendment
of municipal boundaries, 18 (eighteen) orders for the extension of municipal boundaries
and 17 (seventeen) orders for the definition of municipal boundaries.

Similar provisions apply to Communities. Article 114(c) of the Communities Law
provides that the Council of Ministers has the power to define or amend the boundaries
of any town or community, to abolish any community and to provide for the establishment
of any new community by issuing a relevant order upon taking into consideration both,
the opinion of the interested local authorities and a report of the Minister of Interior
prepared for this purpose. A copy of this report is also filed at the House of
Representatives. No provision is made in the law for the organization of a referendum
amongst the residents prior to the issuance of any of the aforesaid orders of the Council
of Ministers; nevertheless, the aforesaid provision copes well and complies with the
provisions of Article 5 of the European Charter of Local Self-Government. To date, the
Council of Ministers has reportedly issued 18 (eighteen) orders for the redefinition or
change of community boundaries.

Additionally, the merger of two Municipalities may only be effected upon a successful
referendum undertaken amongst the residents of the Municipalities wishing to merge.
Article 5 of the Municipalities Law provides that the Minister of Interior may call a
referendum amongst the electorate of two Municipalities pursuant to examining the
intention of the residents of two Municipalities to merge, provided that the Municipal
Councils of the two Municipalities involved agree to the merger and an application is
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filed for this purpose by a Municipal Council or the merger of two Municipalities is
deemed appropriate by the Minister of Interior. A positive result in the referendum is a
necessary pre-condition to the merger and this provides a safeguard to the autonomy of
the local authorities involved.

Considering the above, it is evident that Article 5 is fully implemented by the Republic
of Cyprus and sufficient safeguards are provided in the respective laws against
interference of the Government with the boundaries of the local authorities without the
residents’ consent.

5 Administrative structures and resources for the tasks of local authorities

An essential element of the principle of local self-government is the liberty of the local
authorities to determine their own administrative structures in order to adjust them to local
needs and ensure effective management. An indisposable part of this element is the ability
and power of the local authorities to decide on their own conditions of service pursuant
to ensuring that high-quality staff is recruited and adequate training opportunities,
renumeration and career prospects are provided to them. This goal is sought by Article 6
of the Charter. Under the Municipalities and Communities Laws, local authorities are at
liberty to determine their administrative structures, but in practice the aims that such
provisions pursue are compromised by the financial dependence of local authorities on
Government grants due to the lack of own capacity to raise funds to execute their
functions. The recent economic crisis led to the imposition of a moratorium in the
employment of civil servants. These restrictions applied to local authority personnel too,
having as a result for shortages of personnel to be caused in the sphere of local authority
administration. This moratorium has been abolished.

Both, the Municipalities and Communities Laws provide that the supreme authority of
Municipalities and Communities is the elected Municipal Council headed by the Mayor
and the Community Council, respectively. The members of the Municipal and
Community Councils cannot be part of the local authority’s personnel and hence, they
cannot perform administrative functions. Such functions are executed by the employees
of the local authorities and workers, who are employed pursuant to and in accordance
with the Municipalities and Communities Laws.

Commencing from Municipalities, the employment of personnel by the Municipalities is
regulated by Municipalities Regulations which are issued pursuant to article 53 and 57 of
the Municipalities Law. Under article 53 of the Municipalities Law, each Municipality
has the power to compile, apply and publish in the Official Gazette of the Republic
schemes of service for all the positions of the municipal service, whose number and salary
scale for each position will be included in the annual budget of the Municipality. The
procedure for the recruitment and selection of municipal employees, including their
earnings, subsidies, adjustment of salaries, other benefits, the terms of exercising
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disciplinary powers and any other relevant issue is regulated by the regulations which are
issued upon securing the approval of the Council of Ministers

The Municipalities Law does not oblige the Councils to employ staff at specific positions
but rather designates positions in the service of Municipalities that may be filled in their
administrative hierarchy, given the liberty of the Municipal Councils to employ personnel
at lower positions if necessary, provided that there is compliance with the provisions of
the law. Regulations issued by the Municipalities upon securing the approval of the
Council of Ministers may provide for the creation inter alia of the positions included in
article 54(1)(a) of the Municipalities Law, i.e. the Municipal Secretary, the Municipal
Engineer, the Municipal Treasurer, the Municipal Doctor, the Municipal Hygiene
Inspector and the head of any other department of the Municipality. The Council has the
statutory power to appoint personnel at the aforesaid positions, but also to appoint
employees at lower positions pursuant to article 55(1) of the Municipalities Law and
workers pursuant to article 5 of the said laws.

The particulars of employment of all Municipal employees are provided and regulated in
the Municipal Regulations which are issued as above. For the sake of convenience and
uniformity, most Municipalities choose to adopt the Regulations of the Municipality of
Nicosia, i.e. the capital of Cyprus. Such Regulations make detailed provisions as to all
aspects of employment, from recruitment to retirement and the imposition of disciplinary
punishments. Service at the Municipalities may be permanent or temporary and all such
positions are included in the Municipalities” annual budget. For each position of service,
a scheme of service outlines the rights, obligations, responsibilities and duties of the
person serving the Municipality from such position. Vacancies may be filled through the
appointment of new employees, in which case the position is called a position of first
appointment, or through the promotion of current employees in higher positions, in which
case the position is called a position of promotion. The Regulations include provisions as
to the qualifications required for the appointment or promotion to any position in the
municipal service, as well as the procedure for selection to such positions and provisions
regarding their benefits, retirement, training, leave, fundamental duties, right to be a
member of trade unions, freedom of speech, conflicts of interest, political rights, civil
liability for damages or losses and working hours. The Regulations also include a
disciplinary code, the possible disciplinary punishments and how the disciplinary
proceedings in the municipality shall be conducted when necessary. It is evident from the
above that employment at the Municipalities is well regulated and employees enjoy
adequate protections as employees of the Municipalities.

Provisions similar to the Municipalities Law in respect of the employment of employees
are included in the Communities Laws, with essentially the only difference being that
article 50(1) of the Communities Law makes reference to the position of the Community
Secretary, rather than the aforesaid list of municipal employees provided in Article
54(1)(a) of the Municipalities Law. Article 49(2) enables the Communities to issue
Regulations upon securing the prior approval of the Council of Ministers and to this end,
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Community Regulations have been issued for individual Community Councils, which
regulate the service of employees thereto.

Having said the above, it may be argued that both, Municipalities and Communities have
the freedom and ability to determine their own internal administrative structures to a large
extent, in compliance with Article 6 paragraph 1 of the European Charter of Local Self-
Government. The Municipalities and Communities Laws do not limit the Municipalities
and Communities respectively as to their administration structure and they don’t impose
any restrictions as to the employment of personnel. To the contrary, the local authorities
have the ability to compile the schemes of service for their employees and in this way
determine the rights, obligations, duties and responsibilities of their employees.
Moreover, the aforesaid laws allow them to establish new departments and appoint
personnel to head such new departments, which indicates that the current legislative
provisions are not restrictive but rather allow flexibility to the local authorities. Apart
from the above, the local authorities have the right to employ workers and personnel at
their full discretion to fill in lower positions in accordance with the relevant articles of
the law, the regulations issued pursuant to the law and of course their financial capacity.
Through the aforesaid legislative and regulatory mechanisms, the local authorities in
Cyprus are granted with the required legislative tools to manage and administer their local
affairs effectively.

Nevertheless, it is noted that in practice local authorities, especially small communities,
are unable to finance all their operations with their own means, making the provision of
the annual State grant absolutely necessary for the performance of their functions. A
number of small communities do not have the financial resources to employ personnel in
order to undertake their functions, having as a result to rely entirely on the Government
and the annual State grant in order to discharge their obligations. Furthermore, there are
great differences amongst local authorities in respect of the number of employees working
at their service, with some Communities not having any employees at all, whereas other
Communities employing dozens of employees.

The insufficiency of financial resources has led the Congress to express concern at “the
inadequacy of resources available to local authorities for the exercise of their powers,
which leads to a dependency on the State, in particular in the case of small communities
[...] as well as the differences between the municipalities and communities with regard
to their personnel and other technical resources” (see Recommendation 389 (2016). For
this purpose, the Congress has invited the Cypriot authorities to “provide adequate
financial resources for local authorities which should be commensurate with their
responsibilities and which they may dispose of freely within the framework of their
powers .

Turning to Article 6 paragraph 2 of the Charter, which requires inter alia such conditions
of service in local authorities to permit high-quality staff on the basis of merit and
competence, adequate training opportunities, remuneration and career prospects, it may
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be argued that the Republic of Cyprus seems to provide all the required legislative and
regulatory means to comply with its provisions. Still, the effects of financial dependence
of local authorities on State grants deprives the Republic from full implementation of
Article 6 paragraph 2.

As regards the legislative and regulatory means of dealing with the provisions of Article
6 paragraph 2, it should be noted that the Municipalities and Communities are entities of
public law, not private organizations. As such, they are obliged to follow transparent
recruitment procedures and act in accordance with the principles of administrative law
which are deeply embedded in the Cypriot legal system. These procedures are adequately
described in the regulations which are issued under the relevant articles of the
Municipalities and Communities Laws and they provide for the qualifications required of
candidates for different positions in the administrative hierarchy of local authorities. The
procedure for the recruitment of employees at the service of local authorities are designed
to ensure that the best employees are selected from the pool of candidates applying for
the vacant or available positions, whereas the decisions of the administrative organs of
Municipalities and Communities are subject to the review of the Administrative Court of
Cyprus. In the event that a candidate wishes to challenge any such decision, he/she has
the right to file an administrative recourse at the Administrative Court, where his rights
will be examined and the whole administrative file documenting the procedure up to the
issuance of the relevant decision will be scrutinized. These procedures act as safeguards
of the legality of local authorities’ decisions and ensure that the recruitment process is
based on merit, competence and the skill required for the available position. Empirically,
the demand for vacant or available positions at the service of Municipalities and
Communities is considerable, since local authority personnel is considered as akin to civil
servants and enjoy similar benefits, remuneration and career prospects, as well as terms
of service.

Furthermore, Municipal and Community employees are encouraged to attend educational
seminars pursuant to improving their skills, hence being provided with the training
opportunities required by Article 6 paragraph 2 of the Charter. This is reflected in the
Municipal Regulations of most Municipalities, which provide that series of training
courses and other facilities may be arranged pursuant to improving the skills of employees
in the execution of their duties and the acquisition of the qualifications required to
progress, whereas at some instances personnel may be asked to attend classes and sit
examinations.

Nevertheless, concerns still seem to prevail in respect of administrative structures and
resources for the execution of tasks of local authorities due to the financial dependency
of local authorities (especially smaller or rural Communities) on the provision of the
annual State grant, which essentially deprives the Republic of Cyprus from full
implementation of Article 6 paragraph 2. Consequently, it may be argued that Cyprus
respects Article 6 paragraph 1 but it is only partially complying with Article 6 paragraph
2 of the Charter.
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6 Conditions under which responsibilities at local level are exercised

Municipalities and Communities are governed by Municipal and Community Councils
respectively, which are composed of democratically elected Councilors in accordance
with the relevant provisions of the Municipalities and Communities Laws. Article 7 of
the Charter essentially provides that the conditions of office of the Councilors have to
allow the free exercise of their functions and appropriate financial compensation for
expenses or loss of earnings incurred while performing their duties. Furthermore, Article
7 states that statutory provisions have to specify the functions and activities which are
incompatible with the holding of local elective office. Whilst the issue of incompatibility
of functions and activities with the holding of local elective office is regulated by statute,
the conditions under which responsibilities at local level are exercised are largely
unregulated by statute or by regulations. Complaints are frequently voiced in respect of
the lack of adequate financial compensation for Councilors, especially in rural or smaller
Communities, whereas both, the Municipalities and Communities Laws do not contain
any provisions for the regulation of the legal standing of the elected members of local
councils.

Both Laws make general provisions as to the right of local councils to exercise the powers
of Municipalities and Communities, as well as general provisions regarding the
composition of the local councils, the term of each councilor, the right to be elected in
local authority office, the incompetency to be elected in office and the incompatibility of
certain persons with holding local elective office.

Article 11(1) of the Municipalities Law provides that each Municipality Council consists
of the Mayor and Councilors, the number of which is not smaller than 8 (eight) and not
larger than 26 (twenty-six). Provisions are also made in the same article for the gradual
increase in the size of Municipal Councils depending on the size of the electorate of each
Municipality. For example, in Municipalities where the electorate ranges between 11.000
(eleven thousand) and 13.500 (thirteen thousand and five hundred) people, the
Municipalities Law provides that the Municipal Council must consist of 14 (fourteen)
Councilors. Where the Municipality electorate is lower than 6.000 (six thousand) people,
the Municipal Council must consist of 8 (eight) Councilors and where the Municipality
electorate is larger than 26.000 (twenty-six thousand) persons, the Municipal Council
must consist of 26 (twenty-six) Municipal Councilors. In the event that either a complex
of villages, or a complex of improvement areas and a village, are declared a Municipality
and the number of councilors provided in the Municipalities Law (to correspond with the
size of the population) is not at least double the number of villages and improvement
areas consisting the Municipality, the Council of Ministers has the power to determine
the number of Councilors, so that such number equals or exceeds double the number of
the said villages and improvement areas (article 11(2)(b) of the Municipalities Law).

The Municipalities Law also makes provisions for incompetency and incompatibility with
holding a local elective office. Article 16(1)(a)-(c) of the Municipalities Law provides



LocAL SELF-GOVERNMENT IN EUROPE | 69
G. Coucounis & N. Koukounis: Local Self-Government in Cyprus

that persons of unsound mind, non-reinstated bankrupts and persons who have been
convicted for an offence of dishonesty or moral obscenity within five years prior to the
announcement of candidates for office are not competent to be elected as Mayors or
Councilors. Moreover, under Article 16(2) Ministers, Members of the House of
Representatives, judges, civil servants, municipal employees, teachers working in the
public sector, employees of organizations of public law, police officers or army officers,
priests or persons having any contractual relationship with the Municipality for the
provision of services or the carrying out of work can be candidates for the position of the
Mayor or Councilors, but they cannot take office unless they resign from their position or
office or unless they are discharged of their contractual obligations or debts, as applicable.
In the event that one of the aforesaid situations of incompatibility arise during the five-
year term of a Mayor or a Vice-Mayor or a Councilor, then the person affected ceases to
act as Mayor or Vice-Mayor or Councilor, as applicable, and his position is vacated and
filled in in accordance with the Law.

The aforesaid incompatibility provisions are complemented by the provisions of the
Incompatibility to the Exercise of the Duties of Certain Officials of the Republic, of
Certain Professionals and Other Related Activities Laws which were enacted in 2008, as
subsequently amended. These laws apply inter alia to Mayors, Members of Municipal
Councils, the Chairmen of Community Councils and the Members of Community
Councils. They specify the categories of activities that are incompatible with the exercise
of specific duties, impose an obligation to disclose conflicts of interest, provide for the
establishment of an Examination of Conflicts of Interest Committee, they invalidate acts
which constitute conflict of interest and enact criminal offences in case of refusal or
failure to appear before the aforesaid Committee. According to article 3 of the aforesaid
law, acts that are incompatible with holding the office of a Chairman or a Member of a
local council are inter alia the provision of legal, audit, accounting, advisory or other
services to the State or any entity of public law, being a member of the board of directors
or a general manager of a company, partnership or joint venture to which a contract has
been granted for the supply of a product or the carrying out of a project or the provision
of any service, as well as the capacity of the member of the board of directors of a public
company or a company which is engaged with press and media. Compliance with the
aforesaid provisions is taken seriously and it is within the mandate of the Auditor General
to examine whether such acts come within the ambit of incompatibility provided under
the aforesaid laws when auditing the local authorities’ affairs.

Turning to Communities, it is noted that provisions similar to the aforesaid provisions of
the Municipalities Law regarding their composition also apply for Communities, albeit
with small differences to cater for the smaller size, needs and circumstances of the
Communities. Article 11 of the Communities Law provides that every Community
Council consists of the Chairman of the Community and its Community Council
Members. The composition of the Community Councils depends on the size of each
Community’ electorate. For Communities of up to 300 (three hundred) registered voters
4 (four) Community Council Members are elected, for Communities with electorate
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ranging between 301 (three hundred and one) and 700 (seven hundred) voters 6 (six)
Community Council Members are elected and for Communities of more than 700 (seven
hundred) voters 8 (eight) Community Council Members are elected. Councils of
displaced Communities consist of the Chairman of the Community Council, the Deputy
Chairman and 3 (three) Community Council Members irrespective of the number of
registered voters.

It may be deduced from the above that although elaborate provisions are included in the
Cypriot legislation regarding incompatibility which evidently render the Republic of
Cyprus fully compliant with paragraph 3 of Article 7 of the European Charter of Local
Self-Government, still there seems to be no legislative guarantee for the conditions of the
free exercise of the Councilor’s functions.

There are no statutory provisions regarding the size of the financial compensation of
Mayors and Municipal Councilors for the time devoted in the performance of their duties
and the loss of earnings incurred by reason of the execution of their duties as members of
local councils. Article 52(1) of the Municipalities Law provides in general that the Mayor
and the Municipal Councilors may receive such annual allowance, compensation and
other benefits as provided in the annual budget of the Municipality which is approved
annually by the Council of Ministers. As such, the allowances of Mayors and Municipal
Councilors vary. In 2010, an agreement was reached between the Union of Municipalities
and the Government, according to which Mayors would receive a sum which constitutes
a percentage of the salary of the Members of the House of Representatives, ranging from
40% to 100% depending on the size of each Municipality in terms of population.
According to the Audit Report of the Auditor General for the year 2016, the annual
compensation paid to the Mayors of Nicosia (capital), Limassol, Larnaca, Paphos and
Strovolos that year ranged from €62.656 to €70.635, whereas the compensation paid to
smaller Municipalities was lower, and the average compensation paid to Mayors of
Municipalities in 2016 was calculated to €47.883,44. Out of the 39 (thirty-nine)
Municipalities, only the Vice-Presidents of 6 (six) Municipalities receive special
increased allowances compared to Municipal Councilors and drawn from the last Audit
Report of the Auditor General, i.e. for the year 2016, the average compensation paid to
Councilors in 2016 is calculated to €82.491,46 per Municipal Council. Based on the same
findings, the compensation of each Municipal Councilor of the Municipality of Nicosia
in 2016 was €9.490,56, i.e. €790,88 per month, for the Municipality of Limassol
€8.201,28, i.e. €683,44 per month, for the Municipality of Larnaca €7.176, i.e. €598 per
month, for the Municipality of Paphos €6.151, i.e. €512,58 per month, for the
Municipality of Strovolos €9.330,38, i.e. €717,72 per month, for the Municipality of
Lakatamia €8.137,046, i.e. €678,01 per month and for the Municipality of Famagusta
€6.323,27, i.e. €526,94 per month, whereas Councilors in the remaining Municipalities
have received lower compensation.

According to the General Terms of Approval of Annual Budgets of Municipalities, the
allowances and compensation paid to Municipal Vice-Presidents and Municipal
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Councilors cannot exceed 15% of the allowance and compensation received by their
Mayor, but the Audit Report of the Auditor General for the Year 2016 suggests that there
were instances (four instances) that the allowance of Municipal Vice-Presidents exceeded
the aforesaid percentage.

It has to be noted that by reason of their election as members of Municipal or Community
Councils (including Mayors and Chairmen of Community Councils), members of
Municipal and Community Councils are also ex officio members of the respective
Sewerage and Drainage Board of each town. In this capacity, they participate in Board
and Committee meetings and they receive additional allowances and compensation for
their participation. Such lump sum amounts are decided and determined by the Boards
themselves and they range on average between €60 - €70 per meeting.

As regards allowances and compensation of Chairmen of Community Councils for the
performance of their duties, Article 48(1) of the Communities Law provides that they are
allowed to receive compensation in accordance with the Chairmen of Communities
(Compensation) Law. The latter Law, which applies only to communities which are not
located within the Municipal boundaries of any Municipality or any area which was
rendered inaccessible by reason of the Turkish invasion, provides in general that the
compensation of Chairmen of Communities is paid by the Government. The size of such
compensation is determined by orders of the Council of Ministers, given the right of the
Council of Ministers to pay compensation to Chairmen of Communities in special
instances. To date, 6 (six) orders of the Council of Ministers have been issued for the
regulation of the compensation received by Chairmen of Communities, the latest being
the Order of the Council of Ministers which was published at the Official Gazette of the
Republic on 14.12.2007. The said Order determines the monthly compensation of the
Chairmen of Communities on the basis of the electorate’s size in each Community. For
the period commencing 1.1.2010 until 31.12.2010, the Order provides that for
Communities with up to 300 (three hundred) voters, the Chairmen of the Communities
were entitled to €300 per month, for communities with more than 301 (three hundred and
one) but less than 600 (six hundred) voters the Chairmen of the Communities were
entitled to €400 per month, for Communities with more than 601 (six hundred and one)
but less than 1.000 (one thousand) voters Chairmen of the Communities were entitled to
€500 and for Communities with more than 1.001 (one thousand and one) voters Chairmen
of the Communities were entitled to €600 per month. The Order provides that from
1.1.2011 onwards, these sums would be increased proportionately in accordance with the
provision of salary increases to the employees of the wider Civil Service. In light of the
freezing of salary increases in the Civil Service in recent years, the compensation and
allowance of Chairmen of Community Councils seems to have ranged from €400 to €800
per month depending on the population size of each Community.

Despite the aforesaid provisions for the payment of monthly allowances and
compensation to Chairmen of Community Councils, there seems to be no legislative
provision for the payment of monthly or annual allowances or compensation to
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Community Councilors. The latest Audit Report of the Auditor General for the year 2016
indicated that there were instances where Community Councilors received compensation
or allowance in exchange for the performance of their duties, but recommendations were
put forward for the return of such money as unjustifiably paid.

The lack of legislative or regulatory provisions enumerating the rights, allowance,
compensation and legal standing of members of local councils, especially Mayors,
Municipal Councilors and Community Councilors, as well as the fact that Community
Councilors are not entitled to any allowance or compensation whatsoever for the
performance of their duties as mentioned above, compromises the implementation of
Article 7 of the European Charter of Local Self-Government. While paragraph 3 of
Article 7 is fully implemented, paragraph 1 is partially respected but paragraph 2 seems
not to have been implemented. Despite practical arrangements being in place regulating
the payment of allowances and compensation, Mayors, Municipal Councilors and
Chairmen of Community Councils have on numerous occasions voiced their demands for
the increase of their allowances, whereas Community Councilors demand payment of
reasonable allowances and compensation for the performance of their duties. Such
increases and the enactment of legislative provisions for the regulation of the issue of
financial compensation may be argued to create a sense of security and have beneficial
effects for the Municipalities and Communities, since it is likely to encourage more
people to participate in local authority elections.

7 Administrative supervision of local authorities’ activities

Article 8 of the European Charter of Local Self-Government seeks to achieve a balance
between the autonomy of local authorities to manage their own affairs and the interest of
the central Government to supervise their activities. For this purpose, Article 8 provides
that any administrative supervision of local authorities may be exercised in accordance
with such procedures and in such cases as are provided by the Constitution or by statute.
Any administrative supervision of the local authorities’ activities has to aim at ensuring
that the local authorities comply with the law and the Constitution and it has to be
exercised in such a way as to ensure that the intervention of the State is proportional to
the importance of the interests which it is intended to protect. Cypriot local authorities
are supervised by a handful of State and Independent actors, i.e. the District Officer, the
Minister of Interior, the Auditor General and the Council of Ministers, whose approval is
required for the execution of certain tasks mentioned in the Municipalities and
Communities Laws. It has been argued in the past that the supervision over local
authorities exceeded the spirit of Article 8 of the Charter and the Congress of Local and
Regional Authorities of the Council of Europe has argued after its last monitoring visit at
the Republic of Cyprus in 2016 that great influence is exercised on the day to day
activities as well as on the strategic decisions of local councils, having as a result for the
requirements of Article 8 not to be fulfilled.
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Given the fact that the State subsidizes local authorities with annual grants, rightfully the
State has the right to supervise the use of such funds, as well as undertake audits of local
authorities, since they are managing public property and money. This task is delegated to
the Auditor General, who undertakes annual audits and publishes annual audit reports
pursuant to Article 116(4) of the Constitution. According to Article 115(2) of the
Constitution of the Republic of Cyprus, the Audit Service of the Republic is an
independent service which is not subjected to the authority of any Ministry of the
Republic. The Auditor General undertakes audits in the name of the Republic in
accordance with Article 116 of the Constitution for every payment or receipt of money,
as well as all assets and liabilities of the Republic and he/she has the right to inspect all
the relevant accounts, book, archives, statements and places where such documents are
stored. The aforesaid power of the Auditor General is integrated in the Municipalities and
Communities Laws, since the authority of the Auditor General extends to the audit and
supervision of local authorities too.

The power of the Auditor General to undertake audits of the annual accounts of
Municipalities is provided in article 81 of the Municipalities Law. According to the said
article, after the end of each financial year, each Municipality has the obligation to prepare
and submit to the Auditor General their annual accounts. Specific provision is made to
the effect that the economic transactions of the Municipalities, their accounts and
generally their financial administration are all audited by the Auditor General. Upon the
audit of the annual Municipal accounts, the Auditor General sends them to the
Municipality, the House of Representatives and the Minister of Interior, who arranges
their publication at the Official Gazette of the Republic. Apart from the aforesaid general
audit authority, the Auditor General does also have the power to call any member of the
Municipal Council and any employee of the Municipality for the purpose of providing
him/her with information, explanations, minutes, books, contracts, accounts, invoices or
any other document which is required for the audit undertaken by the Auditor General
(article 82 of the Municipalities Law). Failure or omission to provide any of the requested
documents or information constitutes a criminal offence punishable with a fine. Similar
provisions are included in the Communities Law, articles 71 and 72, with the addition
that displaced communities with income of less than €5.000 per year do not file annual
accounts to the Ministers of Finance and Interior in accordance with the internationally
recognized accounting principles but rather, they file annual accounts to the District
Officer for the purposes of assuring the information included therein. Thereafter, the
District Officer communicates them to the Auditor General for his/her observations.

The aforesaid supervision of the Auditor General constitutes an ex-post measure of
supervision within the ambit of Article 8 of the European Charter of Local Self-
Government which is indeed proportional to the importance of the interests which it is
intended to protect given that the local authorities collect and manage public money.
Nevertheless, administrative supervision of local authorities is not restricted solely to ex-
post checks but rather extends to a priori measures of financial supervision which are not
in compliance with the provisions of Article 8 of the European Charter of Local Self-
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Government. Specifically, Municipalities and Communities have the obligation to submit
their annual budgets for approval to the Council of Ministers prior to their implementation
and key decisions, actions and activities may only be implemented upon securing the
prior approval of the Council of Ministers or the District Officer, as applicable.

Article 65 of the Municipalities Law provides that the annual regular budget of income
and expenditure, as well as the development budget of the Municipality are prepared in
accordance with the provisions of the Municipalities Law and they are submitted to the
Municipal Council and the Council of Ministers for approval prior to the 31% of October
of the year prior to the commencement of the year to which they refer. The aforesaid
budgets are prepared by the Administrative Committee of the Municipality (article 66(1)
of the Municipalities Law), which is composed of the Mayor and Municipal Councilors,
and upon being approved by the Municipal Council, they are sent to the Minister of
Interior and the District Officer. Subsequently, the Minister of Interior submits them to
the Council of Ministers together with his recommendations and observations for
approval.

In the event that the annual regular Municipal budget or the annual development budget
of any Municipality is not approved by the Council of Ministers until the commencement
of the year to which they refer, the Council of Ministers may authorize the undertaking
of municipal expenditure for a period not exceeding one month each time and in any event
not exceeding two months in total, provided that the Council of Ministers deems this
appropriate for the continuation of the services provided in the budget (article 66(2) of
the Municipalities Law). Such authorized expenditure may not exceed the corresponding
expenditure approved in the previous budget.

After the 31t of May and pursuant to Article 66(4) of the Municipalities Law, the Council
of Ministers may approve expenditures made by the Municipal Council in excess of the
approved fund for an approved purpose included in the annual budget if this is necessary
for the continuation of the provision of the approved services or for the smooth and
unobstructed operation of the Municipality, provided that such an expenditure shall not
exceed 10% of the approved fund.

The obligation to submit budgets for approval is also born by Community Councils and
it is included in the Communities Law. Article 64(3) of the Communities Law states that
the annual budget of the Community Council is submitted to the District Officer for
approval until the 30™ of November of the year which precedes the financial year to which
it refers, and the District Officer examines the legality of the budget within a month from
its submission from the Community Council. The Community Council may spend a sum
of money which does not exceed the 20% of the fund for the expenditure which was
included in the budget and approved, provided that this additional sum is saved from any
other or from other funds which were approved in the same budget. The District Officer
may reject the budget only if it contradicts the provisions of the Communities Law,
whereas upon approval by the District Officer, a copy of the approved budget of the
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Community is sent to the Auditor General of the Republic pursuant to article 65 of the
Communities Law. Thereafter, it is the duty of the Chairman of the Community Council
to provide for the execution of the decisions of the Community Council, as well as to
arrange for the expenditure required for the execution of the decisions to be in accordance
with the approved budget (see article 43 of the Communities Law).

Further to the above and as mentioned in previous sections of this report, Municipalities
and Communities have further limitations and restrictions when it comes to the power to
obtain loans, secure mortgages over municipal property in exchange for the receipt of
loans, acquire immovable property, establish local market areas and radio stations, create
artisanship areas, establish and operate of parks, gardens, courses, swimming pools,
entertainment establishments and youth centers, plant trees across streets, issue
swimming regulations, impose entertainment charges and hotel fees, promote intellectual
activity and sign contracts for the creation of public utility projects. All of the aforesaid
activities and actions of key importance require the prior approval of the Government,
which is indeed another form of proactive administrative supervision of local councils.

The aforesaid forms of administrative supervision, in combination with complaints
regarding the exertion of influence by the Government over local councils has caused the
reaction of the Congress of Local and Regional Authorities of the Council of Europe
during its delegation last monitoring visit in Cyprus in 2016. The Congress is of the
opinion that the requirement of the prior consent or approval of the Government for the
undertaking of important activities and the implementation of key decisions, as well as
the reported influence of the central Government over local authorities is such that
exceeds the legal control over local governments’ acts provided under Article 8 of the
European Charter of Local Self-Government. Consequently, the Republic of Cyprus is
not in compliance with the provisions of Article 8 of the Charter.

In its Recommendation 389 (2016) for the local democracy in Cyprus, the Congress
expressed concern at “the importance of government supervision over the exercise of the
regulatory powers of local authorities and over the personnel, administrative and
budgetary resources, and the current lack of clarity concerning the administrative
authorities entitled to exercise such supervision over municipalities”. In light of this
concern, the Congress suggested that the Republic of Cyprus should “provide adequate
financial resources for local authorities, which would be commensurate with their
responsibilities and which they may dispose of freely within the framework of their
powers”, as Well as “limit every kind of government supervision over local governments
to an ex post control of the legality of the administration and regulation of the
municipalities and communities, and relinquish the power of government to approve the
budgets of all local authorities prior to their implementation”.
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8 Financial resources of local authorities and financial transfer system

An essential component of the principle of local self-government is the ability of local
authorities to manage and dispose freely of their financial resources. The principle of
financial autonomy is enshrined in Article 9 of the European Charter of Local Self-
Government, which provides inter alia that local authorities shall be entitled, within
national economic policy, to adequate financial resources of their own, of which they may
dispose freely within the framework of their powers. Such financial resources have to be
commensurate with the responsibilities assigned to them by law, as well as of sufficiently
diversified and buoyant nature to enable the local authorities to cover the expenses
necessary to perform their duties. At least part of them shall derive from local taxes and
charges imposed by the local authorities at the rate chosen by them and the grants
provided to them by the Government must not be earmarked for the financing of specific
projects, whilst borrowing must be available to them through access to the national capital
market. Furthermore, financial equalization procedures have to be present in order to
provide for financially weaker local authorities and ensure equality in the distribution of
Government grants. Whilst Cyprus seems to cope well with some parts of Article 9 of the
Charter and despite local councils having different streams of financial resources
available to fund their operations, still the existence of legal and practical limitations
deprives the Republic of Cyprus the full implementation of the Article 9 of the Charter
and the State needs to take steps in order establish a method of calculating the allocation
of central government grants to local authorities, as well as remove legal impediments to
the free disposal of their financial resources.

The financial resources of local authorities derive from the so-called “own resources”,
namely fees and duties, taxes and local property tax income, as well as State grants.
Commencing from the latter, the national legislation imposes the obligation on the State
to subsidize the local authorities” budget of expected inflows and outflows. With regard
to Municipalities, article 67 of the Municipalities Law provides that the budget of
expected inflows and outflows of the Municipalities is annually subsidized through the
provision of grants suggested by the Council of Ministers and approved by the House of
Representatives, whereas under article 68 of the same Law, the Municipal Treasury is
composed inter alia of the State grant. Likewise, Article 65 of the Communities Law
provides that the Community Treasury is composed inter alia of grants provided by the
State.

The size of the State grant and the methodology for the calculation of such grants is not
determined by the respective Laws or any regulations; rather, it is determined annually
by the House of Representatives during the House’s deliberations for the approval of the
annual National Budget. As regards the size of the annual State grant provided to the
Communities, this is determined on the basis of various parameters such as population
and altitude, whereas displaced Community Councils are provided with an annual State
grant of €1.000 for the purposes of covering their operational and other expenses. The
absence of any determined or statutory methodology for the calculation of the size of the
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annual State grant provided to local councils has as a result for the size of the grant to
vary both, amongst different local authorities and for the same local authority in different
years.

Based on the contents of the annual National Budgets in recent years, it is evident that the
size of the annual grant provided to local authorities has decreased relatively to the past
decade, whereas the percentage of the annual State grant provided to local authorities in
comparison to the total revenues of the local authorities has ceased to be the majority;
local authorities” “own financial resources” seem to constitute the majority of the local
authorities’ budgets in general. Nevertheless, the local government expenditure as a
percentage of the Gross Domestic Product has been maintained at very low levels, i.e. at
about 1,5% approximately.

As mentioned above, apart from the annual State grant, the local authorities’ financial
resources are made up of their own income generation streams. Firstly, local authorities
have the power to impose a local immovable property tax, which is separate and
additional to the Immovable Property Tax which used to be imposed by the State and
collected by the Government until 2016 (abolished as from the 1% of January 2017). The
proceeds from the imposition of the local immovable property tax are not considerable
and according to the Ministry of Finance, they are calculated to about 1% approximately
of the total income of the local councils.

As regards municipalities, the imposition of the municipal immovable property tax by
municipalities is regulated by articles 73 to 79 of the Municipalities Law. According to
article 74 of the Municipalities Law, the Municipal Council imposes an annual tax at a
rate not exceeding 0,24%o of the value of each piece of immovable property in respect of
all the immovable property which is located within the geographical area of the
Municipality in which the Council exercises its jurisdiction, whereas the value of each
piece of immovable property is taken from the last General Valuation which is undertaken
by the Republic through the Land Registry and all the proceeds from the collection of
such local tax are deposited in the municipal treasury. The law provides (article 75 of the
Municipalities Law) that no municipal immovable property tax is imposed or collected
on cemeteries, churches, mosques, hospitals, listed buildings, ancient monuments,
property held in trust for any public school, properties used by charitable institutions,
property belonging to the Republic or to any Municipality or to any sports club, State or
public property. The local immovable property tax is payable by the registered owner of
same, as recorded in the books of the competent District Land Registry. In 2017, by an
amendment of article 74 of the Municipalities Law, the mode of imposition of the
municipal immovable property tax changed; instead of the power of the Municipal
Councils to impose a uniform tax of 1,5%o of the value of the property per annum, the
aforesaid law was amended so that the Municipal Councils were enabled to impose local
immovable property tax at a rate of up to 0,24%o of the value of the property per annum.
Evidently, the size of the tax imposed was lowered significantly, but each Municipal
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Council was afforded with the discretion to determine the rate of the municipal
immovable property tax imposed upon its residents.

Similar provisions apply to communities and the relevant statutory provisions are
provided in articles 74 to 80 of the Communities Law, albeit with some differences
compared to the relevant provisions of the Municipalities Law. More specifically, article
75 of the Communities Law provides that the community immovable property tax may
not exceed the rate of 10%o of the value of the property per annum, whereas the minimum
amount of tax payable per immovable property cannot be lower than €1,71 per annum.
Upon determination of the rate of the community immovable property tax, the amount of
payable tax is calculated by the Director of Lands and Surveys pursuant to article 76 of
the Communities Law. Furthermore, article 78 of the Communities Law provides that
where the community immovable property tax cannot be collected by the registered
owner of the immovable property, it can be collected with the same way by its legal
occupier.

Apart from the imposition of local immovable property tax, the local authorities also
impose duties on persons and entities for the exercise of professional activities. As regards
Municipalities, article 103 of the Municipalities Law provides that nobody has the right
to maintain within the geographical area of the Municipality any building or place or
premise in which any business, industry, trade, profession or undertaking is performed,
except if he/she has previously obtained a relevant permit from the Municipal Council.
For the purpose of securing the said permit, the Municipality has the right to impose duties
in accordance with the Seventh Table of the Municipalities Law, whereas a separate
annual duty is imposed on legal entities, i.e. companies and partnerships, for the exercise
of any business, industry, work, trade, undertaking or profession within the municipal
boundaries. The provisions of the Municipalities Law dealing with the size of such duty
are formulated as maximum allowed lump sum amounts which each Municipal Council
may impose. Communities also have the right to impose such duties in accordance with
articles 85 to 91 of the Communities Law, but the duties payable for the same purpose
are significantly lower compared to Municipalities.

Additionally, Municipalities impose refuse collection taxes pursuant to article 84(z) and
Table Six of the Municipalities Law, as well as entertainment tax pursuant to articles 85
and 87 of the Municipalities Law, the latter constituting a lump sum amount imposed on
persons engaging in business in the entertainment industry for every admission ticket sold
and the tax is payable by the person purchasing the ticket as part of the ticket’s price.
Each Municipality is left with the power to issue regulations governing the imposition
and collection of the entertainment tax.

Furthermore, Municipalities and Communities impose lodging tax on hotels and other
tourist establishments for the stay of every person over the age of 10, which may not
exceed the sum mentioned in the respective Laws. These sums range from 18 cents per
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person per night to 60 cents per person per night depending on the type of accommodation
and standard of the hotel.

Moreover, the financial resources of local authorities extend to the payment of fines and
other administrative charges, including and without limitation to the collection of fees
payable for the submission of applications for town planning and building permits and
parking fines, as well as the proceeds from the use of municipal property and the
establishment or participation in private companies for the provision of services to the
public. Sewerage and drainage fees, i.e. fees for the use or entitlement to use the sewerage
and drainage system of each local authority having such systems, are charged by separate
entities, namely the Sewerage and Drainage Boards. These Boards are organizations of
public law themselves, but their boards consist of local councilors and their (i.e. Boards)
obligations are guaranteed by the Government.

The above suggest that local authorities in Cyprus enjoy a degree of financial autonomy.
They have the ability to impose taxes, fees, charges and duties which make up the
majority of their expected inflows, and they receive State grants that they may use in
order to cover the expenditure required to perform the operations permitted by law.
Nevertheless, existing limitations indicate that there is no full compliance with Article 9
of the European Charter of Local Self-Government. Firstly, the requirement of prior
approval of the local authorities’ budget by the Council of Ministers and the House of
Representatives, as discussed in previous sections of this report, is incompatible with
paragraph 1 of Article 9 of the European Charter of Local Self-Government, which
provides inter alia that local authorities must have the liberty to dispose of their financial
resources as they wish within the framework of their powers. The fact that local
authorities receive and collect public money is an understandable consideration; still, the
fact that the members of the local council are democratically elected by the residents of
their respective local communities endows them with the legitimacy to take themselves
decisions regarding the management of the local council’s financials. Furthermore, the
Congress observed in its Recommendation 389 (2016) on the Local Democracy in Cyprus
that local authorities do not have adequate financial resources to exercise their powers,
leading to a dependency of local authorities and especially small communities, on the
State.

Concerns about the exertion of increased influence over local authorities when preparing
or approving their annual budgets is another factor counting in favor of providing further
liberty to local councils to manage their financial resources, provided that such financial
administration is prudent and compliant with the principles of good governance.
Furthermore, the lack of specific methods for the calculation of the amount of State grant
that each local council shall receive per year does not allow them to plan effectively,
especially in light of the size of the State grant’s proportion in the local council’s expected
annual inflows. No investigation into the needs of each local authority precedes the
allocation of the annual State grant to local authorities, but rather the yardstick seems to
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be solely the amount of the State grant provided the previous year. As a result, there are
no means to examine whether paragraph 2 of Article 9 of the Charter is observed.

As the law stands today, provision is made for the annual subsidization of the local
councils’ budgets but it does not provide or establish a mechanism for the consultation of
the local authorities prior to deciding as to the size of the annual State grant which is
provided to the local authorities. The lack of any provisions in the Municipalities and
Communities Laws for this purpose indicates the absence of legal safeguards of the
principle of prior consultation enshrined in paragraph 6 of Article 9 of the Charter.

Despite the above, paragraph 3 of Article 9 of the Charter is fully implemented, since
indeed part of the financial resources of local authorities derive from local taxes and
charges of which the local councils have the power to determine their rate.

Paragraphs 4 and 5 of Article of the Charter are not implemented. On the one hand, there
are no equalization provisions in either the Municipalities or the Communities Laws and
hence there are no systems in place to counterbalance financial discrepancies amongst
local authorities or impose the obligation on wealthier local councils to provide financial
assistance to smaller communities. Hence, there is no means of ensuring the same
standard of public services to the residents of all local authorities, leading to a conclusion
of non-compliance with paragraph 5 of Article 9 of the Charter. As regards the provisions
of paragraph 4 of the Article 9, the aforesaid system of financial resource management
does not seem to allow a flexible structure that could enable local councils to increase
their revenues in case of financial difficulties, especially in light of the caps imposed on
the imposition of taxes and duties, as well as the fact that a lot of local councils experience
financial difficulties but they do not seem to have the means to overcome them with ease.

Turning to paragraph 7 of Article 9, compliance with the provisions of this paragraph is
debatable given that most development projects are financed by the Government and that
such funding is included in the approved annual budgets. Lastly, Cyprus seems to comply
to some extent with paragraph 8 of Article, since the local councils do have the power to
to receive loans; nevertheless, such loans may only be obtained upon securing the Council
of Ministers’ prior approval.

9 Local authorities’ right to associate

Article 10 of the European Charter of Local Self-Government seeks to afford local
authorities with the right to co-operate with other local authorities and both, domestic and
international associations of local authorities in order to perform their duties and promote
their common interests. The Republic of Cyprus fully respects this requirement of the
Charter through the Municipalities and Communities Laws which provide for the creation
and operation of the Unions of Municipalities and Communities respectively. In practice,
the two Unions co-operate and they jointly protect and promote the interests of local
authorities in Cyprus by representing the Cypriot local authorities in consultations and
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meetings with the representatives of the Government, the House of Representatives and
the State in general. The local authorities are also represented abroad and initiatives are
in place which encourage local authorities to exchange views, perform visits and
participate in joint meetings directed at addressing and discussing issues of common
interest.

According to the Municipalities and Communities Law, all municipalities and
communities which are created pursuant to the said Laws may be registered as regular
members of the Union of Municipalities of Cyprus and the Union of Communities of
Cyprus, respectively. These local authorities have the right to participate through their
representatives in the Unions’ operations along with the existing regular members of the
Unions. The purposes of the Unions are enumerated in the aforesaid Laws and they
include the operation of the Unions as collective organs representing the local authorities
at a national and international level pursuant to the promotion and the protection of their
interests and pursuits, the provision of assistance to local authorities for the promotion of
local self-government, the undertaking of research and the study of issues relating to
municipal self-government and the collection of information regarding these issues, as
well as the formulation of their views concerning draft bills affecting local authorities and
activities regarding public self-government. Both Unions are considered as clubs in
accordance with the Clubs and Charitable Institutions Law of Cyprus.

Apart from the above, the Communities Law also provides for the co-operation amongst
Communities through the creation of Complexes. More specifically, article 7 of the
Communities Law provides that the Minister of Interior is obliged to declare two or more
neighborly communities as a Complex of Communities upon their application. The wish
of communities to establish complexes is expressed through a referendum ordered by the
Minister of Interior and undertaken amongst the registered electorate of the Communities
involved, pursuant to examining whether or not they wish to form a Complex. In the event
of a community which does not have registered electorates, the Council of Ministers may,
at its discretion, decide the participation of a community in a Complex if the
circumstances and generally the public interest necessitate it. Upon the undertaking of a
referendum as mentioned above, a second referendum may only take place after the lapse
of 4 (four) years from the date that the previous referendum took place.

The Communities Law also makes provisions for the withdrawal of a Community from a
Complex, as well as the abolition of a Complex. The withdrawal of a Community from a
Complex consisting of more than two Communities is possible by an order of the Council
of Ministers, issued in the event that the two thirds of the electorate of a Community
participating in the Complex vote in favor of the withdrawal of their Community from
the Complex (article 9 of the Communities Law). If the Community does not have any
registered electorate, the Council of Ministers may decide the withdrawal of the
Community from the Complex on the Community’s behalf. Likewise, a Complex is
abolished upon an order of the Council of Ministers if two thirds of the registered
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electorates of a Community vote in favour of the abolishment of the Complex at a
referendum (article 9 of the Communities Law).

According to a feasibility study prepared by PwC for the purposes of the ongoing
discussions for the modernization of local self-government in Cyprus, there seem to be
70 (seventy) formed Complexes of Communities, formed for different purposes (PwC,
Results of techno-economical study regarding the operation of Service Complexes),
2018). The purpose of the formation of Complexes is the joining of forces in the provision
of services to the residents and both, the formation and operation of Complexes is mostly
unofficial. The aforesaid study reports 45 (forty-five) Complexes formed by 245 (two
hundred and forty-five) Communities for the purpose of providing refuse collection to
their residents, 13 (thirteen) Complexes formed by 36 (thirty six) Communities for the
purpose of providing office services, 4 (four) Complexes formed by 17 (seventeen)
Communities for the purpose of establishing a common sewerage system, 5 (five)
Complexes formed by 14 (fourteen) Communities for the provision of common
handymen, 1 (one) Complex formed by eight Communities for the purpose of
extinguishing mice, 1 (one) Complex formed by five Communities for the purpose of
transferring water and 1 (one) Complex formed by two Communities for the purpose of
establishing a common Community Council House.

In light of the above, the right of local authorities to associate, as provided in Article 10
of the European Charter of Local Self-Government, is implemented and fully respected
in the Republic of Cyprus. The Unions of Municipalities and Communities constitute
competent lobbies directed towards the promotion of the interests of Cypriot local
authorities in Cyprus and abroad. Apart from the association of the local authorities at a
Union level, Communities have taken the initiative to co-operate for the provision of
services to their residents, achieving in this way in practice the aim that paragraph 1 of
Article 10 seeks to achieve, even informally. The ongoing discussions for the reform of
local self-government include the formal recognition of Complexes and the creation of
new Complexes pursuant to utilizing economies of scale and better serving the public,
while at the same time making more efficient utilization of resources.

10 Legal protection of local self-government

Article 11 of the European Charter of Local Self-Government provides that local
authorities must have the right of recourse to a judicial remedy in order to secure free
exercise of their powers and respect for such principles of local self-government in the
constitution or domestic legislation. The provisions of Article 11 refer to a possible
intervention of the central Government in the performance of functions which are located
within the ambit of the local authorities’ jurisdiction, as well as the acts of the
Government or the State which contravene the principles of local self-government
enshrined in the constitution or the legislation.
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Since local authorities are legal entities in the eyes of the law pursuant to the provisions
of the Municipalities and Communities Laws, they also enjoy the constitutional protection
against illegal or improper acts of the State. Actionable administrative acts of the
Government or any Governmental or independent body may be challenged pursuant to
Article 146 of the Constitution of the Republic of Cyprus through the filing of a recourse
at the Administrative Court within 75 (seventy-five) days from the publication of the said
act or decision, or in the event that no publication took place, within 75 (seventy-five)
from the date that the said act or decision came to the attention of the person or entity
affected by it.

Article 146 of the Constitution provides that the Administrative Court has exclusive
jurisdiction to decide at first instance on any recourse filed against a decision, act or
omission of any body, authority or person performing an executive or administrative
function by reason of being contrary to the provisions of the Constitution or the law or
made in excess or abuse of power. The Administrative Court may ratify the said decision,
act or omission, declare it as null and void, or amend the act or decision in issue provided
that it regards a tax issue or an international protection procedure in accordance with the
law of the European Union. The judgment of the Administrative Court on a recourse, or
the judgment of the Supreme Court on an appeal of the judgment of the Administrative
Court, binds all Courts, bodies or authorities in the Republic and the organs, authorities
or persons affected by it have the obligation to comply. The Court issuing a final decision
over an administrative matter has the right to examine whether or not there has been active
compliance with the judgment and in the event of non-compliance to impose penalties,
whereas any person incurring damage by reason of any act or decision held null and void
by the Administrative Court may file an action against the issuing authority and claim
damages/compensation for his/her loss.

The existence of Article 146 of the Constitution and its application on local authorities
affords the latter with a remedy against illegal acts of the central Government or acts
which are not in accordance with the principles of Administrative law, as provided in the
General Principles of Administrative Law. There were instances in the past that local
councils filed recourses against the decisions of the Government or independent
authorities, making in this way use of the constitutional remedies provided by Article 146.

Nevertheless, it has to be noted that the failure of the Constitution and the legislation to
provide for the explicit endorsement of the principle of local self-government or the free
exercise of the local councils’ powers does not afford local authorities with full protection
under Article 146. The existence of detailed provisions for this purpose in the Constitution
or any piece of legislation would enhance the protection of the local authorities since it
would render any usurpation of the local councils’ functions illegal and prohibit the
Government from interfering with the principle of local self-government.

The current legal status of the European Charter of Local Self-Government in the Cyprus
legal system does not afford local authorities with adequate remedies against



LocAL SELF-GOVERNMENT IN EUROPE | 84
G. Coucounis & N. Koukounis: Local Self-Government in Cyprus

Governmental intervention in the local authorities’ affairs. As mentioned above, in the
case of In re Pantelides (above) the Supreme Court of Cyprus interpreted the European
Charter of Local Self-Government as a non-self-executing act, leading to the inability of
the local authorities to invoke the Charter for the establishment, protection and pursuance
of effective safeguards to the principle of local self-government.

In light of the above, it may be argued that the Republic of Cyprus copes well with Article
11 of the European Charter of Local Self-Government, albeit with room for further
implementation through the recognition of the principle of local self-government in the
Constitution or the Municipalities and Communities Laws.

11 Proposed reform of local self-government in Cyprus

According to the Explanatory Note of the Ministry of Interior issued on 12 March 2020
with regard to the bill “The Municipalities Law of 20207, the Ministry of Interior in the
context of ongoing consultation with the Union of Cyprus Municipalities (UCN), set up
a group of technocrats and appointed an external expert to carry out a study which
analysed the population, geographical and economic criteria and indicators and suggested
various merger scenarios. The study showed that there is a large number of municipalities
with limited financial and administrative autonomy, as well as that the viability of most
municipalities is based solely on the state grant.

Based on the results of the study, a series of individual meetings of the Minister of Interior
with the Executive Committee of the UCN took place. The Ministry, adopting at the same
time the recommendations of the Congress of Local and Regional Authorities of the
Council of Europe, made significant variations of the existing legislation, adopting
several of the UCN recommendations, so that the municipalities will become financially
autonomous, administratively independent, but also viable. Therefore, a new text of the
Municipalities Law was prepared with a view to its overall modernization, which secured
the unanimous support of the General Assembly of the UCN. Apart from introducing
administrative autonomy, the new municipalities will have increased competences and
powers, will be financially independent from the Central Government which will only
exercise control over the legality of their actions.

The reform will regulate a new system in which the municipalities will have increased
responsibilities and will be able to pursue a substantial policy through their administrative
and financial independence from the Central Government. In other words, they will
become real local governments, as set out in the European Charter of Local Self-
Government. A new model of municipal governance by the mayor is also introduced,
who will be elected in a single election and will be the head of municipal services; the
deputy mayor and the councillors will be elected by the voters of each municipal unit. In
the bill, there is a provision for the first election of the municipal councils to take place
in 2024, simultaneously with the elections for the Members of the European Parliament
(there is a similar provision in the bill regarding the Communities (Amending) Law of
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2020). During the transitional period, the bill provides for the establishment and operation
of councils for the management of common affairs, which will contribute to the smooth
transition to the new operating framework. With this arrangement, election costs will be
reduced, since the municipal and community elections will be held at the same time with
the elections for the Members of the European Parliament.

Moreover, according to the said Explanatory Note of the Ministry of Interior with regard
to the bill “The Communities (Amending) Law of 20207, it is stated that following the
submission of the amending bill in 2015, there have been some suggestions/comments by
the Union of Cyprus Communities (UCC), which, among others, proposed the conducting
of a study for the creation of local complexes in the communities, with reference to the
financial parameters. The Ministry of Interior adopted the suggestion of UCC and agreed
to fund the said study, which was assighed by UCC to PwC. This study was completed
and delivered in April 2018 and apart from the proposed complexes in each district, it
indicated the services that the complexes would be able to provide. The Ministry of
Interior, adopting the suggestions of the study but also those of UCC, restructured the
Communities (Amending) Law bill of 2015, incorporating provisions for the
establishment and operation of 32 Local Service Complexes.

The aforesaid new bill also provides that the revenue budget of each community will be
subsidised annually with a grant by the Republic to be proposed by the Council of
Ministers and approved by the House of Representatives. Within this framework and for
the financial support of the communities, but also of the Local Service Complexes which
will be established, the Ministry of Interior intends to submit a proposal to the Council of
Ministers in due course so that the annual state grant to the communities to be increased
in line with the increase in the revenues of the municipalities from the transfer to them of
the road tax and in proportion with the population of the communities.

It is noted that the Congress of Local and Regional Authorities of the Council of Europe
was consulted as to whether the merging of municipalities and communities without
holding referendums for the creation of the new municipalities is legal and whether this
is in line with article 5 of the European Charter of Local Self-Government. According to
their reply dated 7.2.2020, it appears that the actions of the Ministry of Interior are fully
in line with the provisions of the European Charter of Local Self-Government.

12 Future challenges of the implementation of the European Charter of Local
Self-Government in Cypriot legislation

It is evident from the above that albeit its challenges and the existence of considerable
room for improvement, the local self-government system in the Republic of Cyprus is
generally coping well with the requirements of the European Charter of Local Self-
Government, especially when compared to other local democracies of similar size in the
European Union. The main challenges of the implementation of the Charter revolve
around the need to afford the local authorities in Cyprus with greater autonomy, confer to
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them more meaningful responsibilities and enhance the availability of local authorities’
resources for the exercise of their powers, whilst a resolution of the Cyprus problem will
certainly pose new challenges for the implementation of the Charter in the Cypriot
legislation in the future.

As regards the status of local authorities in Cyprus, the very absence of express
recognition, acknowledgment and protection of the principle of local self-government in
the Constitution or any other piece of national legislation is indicative of the challenges
currently faced by Municipalities and Communities. In practice, local authorities in
Cyprus are not fully self-governed; rather, they are operating under the direct and
considerable authority and supervision of the central Government, who has the power to
take key decisions in the life and processes of the local authorities. More specifically, the
local authorities are obliged to submit their annual budgets for approval prior to the
determination and distribution of the annual State grant. This legislative requirement
compromises the goal of autonomy that the Charter purports to achieve, since the annual
budgets are required to be submitted for prior approval rather than just for
reporting/information purposes. Arguably, this requirement is not unreasonable given the
fact that the local authorities receive an annual State grant, which covers the greatest part
of the local authorities’ financial needs for the year. Hence, the administration of money
collected from the public may be argued to necessitate such ex-ante control. Nevertheless,
such money is directed towards the service of the residents of Municipalities and
Communities, and consequently they return back to the taxpayer’s service, either directly
or indirectly. The very essence of local democracy is to trust and allow discretion to local
officeholders elected by the public to administer public money in accordance with what
they feel is best for their local community. If such expenditure is contingent to the prior
approval of the State, then the aim of local self-government is essentially compromised,
especially in light of the absence of express methodology for the calculation of the size
of the annual State grant distributed to each local authority. The relinquishment of the
power of the State to pre-approve the local authorities’ budgets, the endowment of local
authorities with greater flexibility in the administration of their financial affairs and the
restriction of State supervision to ex-post controls of legality of the administration rather
than ex-ante prerequisite are indeed both, a legal and political future challenge of the
implementation of the Charter in Cypriot legislation.

Related to the above is also the need to empower local authorities to build up significant
fund-raising capacity and earn all the financial resources necessary to perform their
functions without depending entirely on the annual State grant. Empowering local
authorities with the ability to secure a great part of all the financial resources that are
necessary in order to execute their functions and perform their responsibilities is key to
the enhancement of the local authorities’ autonomy and the full implementation of the
European Charter of Local Self-Government.

Such a goal may be achieved by endowing local authorities with greater responsibilities
and genuine local government functions, including the collection of taxes which are
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currently paid to the Government instead to the local authorities, as well as the
consolidation of services in the local authority level for the minimization of expenses and
the utilization of economies of scale. The assignment of substantial powers and
responsibilities to local authorities so that they can exercise them fully and exclusively in
practice and in accordance with the principle of subsidiarity will undoubtedly shift control
of the local affairs away from the central Government and towards the local communities,
through sustaining relevant amendments in the Municipalities and Communities Laws.
The discussion for the reform of local self-government which has been ongoing in recent
years has touched upon the devolution of more powers and more meaningful
responsibilities to local authorities at some limited extent but the deliberations amongst
all actors involved have not been fruitful to date. The reform of the local self-government
system in Cyprus and the grant of more functions, responsibilities and powers to the local
authorities is itself a challenge and the conclusion of this endeavor is a development to be
welcomed especially by Communities which do not have the necessary financial
resources, administrative personnel and capacity to discharge their responsibilities and
execute their functions.

Furthermore, it should be noted that a significant sociolegal challenge faced by the
Republic and the society in general is the lack of public interest in participating in the
regulation of local affairs, especially by competent persons who wish to contribute to their
Municipalities and Communities. Such trust and interest may be recovered and regained
through the employment of appropriate legislative measures, including the determination
and increase of the remuneration and compensation of local councilors for the execution
of their duties. At present, the Republic of Cyprus has still not ratified Article 7 paragraph
2 of the Charter which requires the Member States ratifying the Charter to allow for
appropriate financial compensation for expenses incurred in the exercise of the office in
question, as well as appropriate compensation for loss of earnings or remuneration for
work done and corresponding social welfare protection. The regulation of the aforesaid
issue by legislative means will evidently lead to the removal of the last exception to the
ratification of the Charter by the Republic of Cyprus.

Lastly, a successful conclusion in the future of the ongoing talks for the resolution of the
Cyprus problem will undoubtedly inhere new challenges to local democracy and the
implementation of the provisions of the Charter, since new legislative provisions will
need to be employed in order to cater for the new status quo and ensure legal and practical
implementation of the European Charter of Local Self-Government across the whole
island.
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1 Introduction and history

The system of self-administration based on the original territory of historical lands, which
had been established in the Habsburg monarchy, was also used by the legislation of the
newly established Czechoslovakian Republic (the Art. 3 of the Act of the National
Czechoslovakian Committee no. 11/1918 Sb.l, on Establishing an Independent
Czechoslovakian State). This system had its ground on the so-called Stadion’s
constitution of 1848. The natural development of the democratic self-administration was,
however, stopped during the era of the so-called Second republic (1938-1939); it did not
exist even during the occupation of the Bohemia and Moravia by the German Reich (1939
— 1945). Based on the constitutional decree issued by the President in exile no. 18 of
December 12, 1944, the original system of the local self-administration from the pre-war
times was not re-established, but there was gradually established a system of national
committees, presented as people’s administration which was inspired by the Soviet
system. Similar situation was in the other countries of the Soviet bloc. The name “national
committee” derived from the association of the Czech-Slavs political parties of 1916,
which had been transformed into the National Czechoslovakian Committee. This body
took over the state power in the newly established Czechoslovakia. The self-
administering nature of the national committees was later gradually limited and after
1948, the committees represented the local state administration, rather than being self-
governance bodies. Although the national committees were officially established as an
elected body i, it was governed by the principle of so-called democratic centralism which
subordinated local administration to the hierarchy of the instances of national committees.
Aside from that the other core principle was the leading position of the Communist party,
which meant that any important decisions of the national committees had to correspond
with the official Communist party stance.

After the so-called Velvet revolution of 1989, new foundation for public self-
administration, i.e. professional, local and interest self-administration. The reform of state
administration, which was a part of the process of restoring democratic society, was not
just a return to the traditional system of public administration of the pre-war
Czechoslovakia, but it created a new modern system. A system that drew from the
functioning of public administration in the Western democracies. Namely Austria was
great inspiration for Czechoslovakia. Public administration in Austria has come from the
similar cultural environment and following the restoration of the Austrian statehood and
denazification (Entnazifizierung), the Austrian public administration has not faced any
totalitarian deformation pressures. The gradual creation of modern democratic public
administration in Czechoslovakia started in 1990 by means of the constitutional Act no.
294/1990 Sb., which had amended the then in force Constitution of the Czechoslovakian
socialist republic originally from 1960 and the constitutional act on the federalization of
Czechoslovakia of 1968. This amending constitutional act abolished the system of
national committees as concentrated bodies of local state administration that had been in

1 Sh. is a Czech shortcut for the Collection of Laws of the Czech Republic.
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place for the preceding 45 years. Simultaneously, the constitutional act served as
foundation for creation and formation of local self-governing (self-administering) units.
Municipalities have now been considered the core units in self-governing association of
citizen. These units have been capable of entering into legal relationships and have been
able to own property. This step re-established the existence of so-called ‘'municipality

property .

Following the passage of the abovementioned constitutional act, the Czech Republic, as
one of the two previous members of the Czechoslovakian federation, took further steps
to embody the changes into its legal order. In 1990, the Act no. 367/1990 Sh.,
Municipalities Act (municipal system), was passed and in November 1990 entered into
force. The municipalities and towns, in which previously the municipal or town national
committees had existed, were now considered to be municipalities under this act. It was
typical for the legislation of 1990s that its purpose was often to rectify the political,
economic and moral grievances that the previous regime had caused. Hand in hand with
returning the historical assets the municipalities had originally owned, there emerged a
number of small independent municipalities — there were usually municipalities that had
been — often against the will of their residents — merged in 1970s. Though this helped to
repair some of the historical grievances, there has emerged a so-called "atomization” that
remains till today; according to the data released by the Czech statistical office in 2017,
there are 6,258 municipalities in which 10,578,820 citizens live (Czech Statistical Office
2018a). The smallest Czech municipality (village) is Vysoka Lhota, in which there lived
only 15 residents as of January 1, 2017. As for the largest cities, we should mention Brno
with 377,973 residents (Czech Statistical Office 2018b). In the capital city of Prague,
there were 1,280,508 residents registered as of the beginning of 2017. Prague, however,
has a specific status and it is subject of regulation by a special act.

With respect to the historical experience, it is very unlikely that any administrative merges
of small municipalities into larger units would take place against the will of the residents
of the municipalities. The existing regulation of the Municipalities Act (the Art. 21(1)),
as amended by the Act no. 128/2000 Sh., at least prevented further dividing into smaller
municipalities. Any municipality to exist by separation from a large unit shall have less
than 1,000 residents.

The establishment of the core level of local self-administration in 1990 was still
influenced by the former system of national committees and it was shaped with the help
of the residents. Of course, the state could not create new municipalities without looking
back at the former system of municipalities. The last time the state established a
municipality was in 1955, when the new miners’ city of Havifov was built. The decision
to start building this city was based just on will of the state and party s leaders. Now, new
municipalities may come to existence or may cease to exist either by merging the existing
units or by division (separation). The respective laws, however, presume that there need
to be “will of the residents” expressed in referendum.
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Under the existing legislation, each municipality is a part of a higher self-governing unit.
The Czech constitution sets forth that such a higher self-governing unit is a region. As for
the constitutional grounds of local self-administration, the original text of the Constitution
of 1993 recognised also lands or regions as the so-called higher territorial self-
administering units. The restoration of the historical lands (Bohemia, Moravia and
Silesia) within the Czech Republic was a very hot topic in the early 1990s. The discussion
also covered the self-administering status of the particular lands; some even proposed that
the extent of self-administration of the lands should be similar the one that the Austrian
lands have. In 1990, the Federal assembly (the Parliament of the Czechoslovakian
federation in 1969 — 1992) issued declaration of illegality of cancelation of the Moravian-
Silesian land, which had taken place in 1949. The efforts to alter the Czechoslovakian
federation consisting of two states, i.e. the Czech Republic and the Slovak Republic,
which came into existence in 1969 in the form dictated by the Communist party when
Gustav Husak's personal influence was on the rise, to a federation consisting of more
subject, i.e. three (Bohemia, Moravia — Silesia, Slovakia) or four (plus the city of Prague)
had not, mainly due to the opponents from Slovakia, been accepted. After the collapse of
Czechoslovakia, in the era of growing centralism, the idea of restoration of the lands
within the Czech Republic was getting weaker. This kind of centralism also manifested
itself in the continuously postponed realization of higher territorial self-administration.

In 1997, the Constitutional Act no. 347/1997 Sh. was passed. This act, having amended
the Czech Constitution mainly by excluding the possibility that lands would have their
own self-administration, stated that regions be higher territorial self-governing unit. The
unit ‘region” (in Czech: kraj) had existed even then, but only as an administrative unit
based on the act of 1960, which has remained in force until today, but it, however, did not
correspond with the notion of region, as an self-administering unit. The structure of 1960
introduced the following three units — municipality, district and region. The Constitution
of the Czech Republic recognizes self-governance only in two units, i.e. municipality and
region. The constitutional act of 1997 recognized the territory of the self-administering
regions differently from the regions deriving from the law of 1960. The number of regions
and their territory were set without direct participation of citizens, i.e. not “according to
their will’, as it was with municipalities, but rather "according to the will of the
government” approved by the constitutional majority in the Parliament. It is interesting
that the number of regions, as set in 1997, is higher then what it was under the law of
1960. It can be said that the 1997 act brought the borders of the regions back to the
regional arrangement of 1949. Both laws, i.e. the one of 1949 and 1997, did not however
respect the historical borders of the lands nor the natural territories of the regions as they
developed since the Middle Ages. The region of Vysocina is typical example of this
approach. This region consists of districts that were pulled out from three original regions
of 1960, surrounding both sides of the land border between Bohemia and Moravia. The
regions are not balanced even from the economic perspective, as their size, number of
residents and their economic potential is rather significantly different. The Constitutional
act of 1997 introduced only formal establishment of the self-administering units. In
reality, the regional self-administration was not implemented till the year of 2000, when
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the Regions Act was passed. The territory of the particular regions was set with the help
of the districts of 1960, but in the districts there was no self-administration established.
Consequently, the district offices, which had been temporarily established after the
district and regional national committees were abolished, were abolished. The new
regions were not accepted with great excitement. Some municipalities asked to be made
part of a different region, mainly due to their geographical or economic ties to the original
regional city (employment, schools, health care, transportation). Some districts did not
identify themselves with the names they had been given. As a result of this, there were
certain changes introduced by the Constitutional Act no. 176/2001 Sh.

Regions were built upon similar principles as the municipalities. Hence their status and
the structure of their bodies are similar. In both these units of self-administration, their
bodies perform services belonging to exercise of self-administration and, aside from that,
they are granted to carry out state administration and act on behalf of the state in some
areas. This approach thus distinguishes services belonging to independent scope of
authority (self-administration) and transferred authority (state administration).

The capital city of Prague has traditionally had a specific status. The abovementioned
Municipalities Act and the Regions Act do not apply to the city of Prague. The capital is
regulated by the Act on the Capital City of Prague (Act no. 131/2000 Sh.), as it was in
the past. In the times of the state law changes in 1968, with the efforts to underline the
importance of the second largest city in the then Czechoslovakia, as a significant
industrial centre, a place in which international fairs take place and which is considered
to be a traditional cultural and political centre of Moravia, there was passed by the
Czechoslovakian parliament - National Assembly, the Act on the City of Brno (Act no.
175/1968). This act, however, due to the growing centralization, was abolished during the
process of so-called normalization in 1971. No such act was later passed, not even after
1989.

2 Constitution and legal foundation for local self-government

The Art. 2 of the European Charter of Local Self-Government presumes that “the
principle of local self-government shall be recognized in domestic legislation, and where
practicable (preferably) in the constitution.” The constitutional-level regulation of local
self-government spans from the core legal grounds of division of power, to setting of the
relationship between the individual and the state power (the right to self-government). It
also outlines the goals and values by which the modern state is bound (self-government
traditions). The legal norms should then adequately express the application of the
principles of decentralization, autonomy and subsidiarity, incl. the division of power
between municipalities and regions (Prticha 2011: 32). We especially agree with Pricha
that local self-government might be considered as the fourth power in state,? besides the
legislative, executive and judicial powers. According to the structure of the Czech

2 Comp. Belgian Constitution of 1831 (Priicha 2011: 32).
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Constitution, there are 2 more areas of public authorities that — from a certain perspective
— might be seen as “powers”: the fifth power might be the bank power, and the sixth the
control power.

Generally, the right of autonomous local units to self-government is guaranteed by the
Art. 8 of the Czech Constitution (Act no. 1/1993 Sh., The Constitution of the Czech
Republic, as amended). Specifically, the principles of the local (territorial) self-
government are set forth in Chapter 7 of the Constitution — the provision is rather strict.
The Art. 99 states that “The Czech Republic is subdivided into municipalities, which are
the basic territorial self-governing units, and into regions, which are the higher territorial
self-governing units.” In 1992, before the independent Czech Republic was established
and during the process of preparation of the Constitution, it was unclear what the system
of local self-government at the regional level would look like. It was possible to follow a
“land” principle,”, as there are 3 historical lands in the Czech Republic: Czechia, Moravia,
and Silesia. Finally, the idea of having regions prevailed and was later realized by means
of the Constitutional Act no. 347/1997 on Creation of Higher Local Self-Governing Units.
This constitutional act established 14 regions. The borders of these regions, however, do
not correspond to the historical borders of lands, nor to any previous territorial units. The
regions are regulated in the Act no. 129/2000 Sh., on Regions, as amended, and the
municipalities by the Act no. 128/2000 Sh., on Municipalities, as amended. The
regulation thereof is rather very complex and very detail-oriented, especially taking into
account an extremely high number of municipalities in the Czech Republic (almost
6,300).

The Art. 100 of the Constitution is not very systematic. It states that “(1) Local self-
governing units are territorial communities of citizens with the right to self-government.
A statute (an act) shall specify the cases when they shall be administrative districts. (2)
Municipalities shall always form part of a higher self-governing unit. (3) Higher self-
governing units may be created or dissolved only by a constitutional act.” It is important
that this article introduces a definition of the local self-governing units (as a local
community of citizens) and at the same time it gives the right to self-government to these
units. The narrow definition of the local self-governing units is broadened in the
Municipalities Act (Art. 1 and 2) and the Regions Act (Art. 1). It is laid down in these
provisions that a municipality and a region are the basic local self-governing communities
of citizens; they are public law corporations; they are entitled to own property and they
manage their own budgets. Aside from all that they are capable of entering into legal
relationships on their own behalf and on their bear own responsibility, etc. The Czech
local self-governing units are built in the form of the so-called mixed model: the
Constitution foresees that the state may also transfer the performance of the state
administration to the local self-government and that therefore their territory can serve as
a basis for defining the districts for the performance of the state administration. According
to the Regions Act, a region is an administrative district in the exercise of state
administration. As for municipalities, the problem is more complicated, as a large number
of municipalities in the Czech Republic are not able to carry out state administration
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effectively at the level of each municipality. Therefore, the Czech legislation sticks to a
model in which some municipalities carry out state administration on the territory of other
municipalities; their administrative district also covers the territory of these
municipalities.

The principle that every municipality shall always form part of a higher self-governing
unit is not fully stuck to as for the capital city of Prague: Prague has its own specific status
regulated by the Act on the Capital City of Prague; Prague is not divided into separate
municipalities, but into city districts.

The number of regions can change (increase or decrease) only by means of a
constitutional act. This legislative requirement was realized by the Constitutional Act on
Creation of Higher Local Self-Governing Units. This act established 13 regions and the
city of Prague as a capital city. Unlike the changes in the number of regions, the area of
the territory of the regions can be changed by regular acts (e.g. Act no. 387/2004 Sb.).

The same problem of inconsistency in the Art. 100 applies to the Art. 101 of the Czech
Constitution: “(1) Municipality shall be independently administered by its council. (2)
Higher self-governing units shall be independently administered by its council. (3) Local
self-governing units are public law corporations which may own property and manage
their affairs on the basis of their own budget. (4) The state may intervene in the affairs of
local self-governing units only if such is required for the protection of law and only in the
manner provided for by the act.” The Constitution deals only with the councils (municipal
and regional), while all the other bodies (municipal council board, mayor, treasurer,
regional council board, governor, etc.) are regulated only by the acts. The right to own
property and to manage the affairs on the basis of own budget will be analyzed later and
more detailed in the chapter on financial resources; at the moment, it should be mentioned
that there is no definition or specification of sources of the property or the budget
incomes. The relation between the State and the local self-governing units is quite week
and the Constitution leaves the self-government in the hands of the legislature. The
constitutional limits of the state's interference to the performance, but also to the
establishment of self-government, are very small (Rychetsky at al. 2015). The deficiency
of constitutional regulation derives from the court decisions. However, these court
decisions are not very stable.

The Art. 102 of the Constitution follows the regulation in the previous article on the
councils, stating the basic rules of elections and electoral terms: “(1) Members of councils
shall be elected by secret ballot on the basis of a universal, equal, and direct right to vote.
(2) Councils shall have a four-year electoral term. The circumstances under which new
elections for councils shall be called prior to the expiration of an electoral term shall be
designated by the act.”

The Art. 103 of the Czech Constitution is no longer a part of the legal order. It had laid
down that the regional council had the right to name a higher self-governing unit to its
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regional council. But the members of the Parliament were wanted to avoid frequent
changes of the title based on political will that they preferred to withdraw this right of the
council.

The Art. 104 deals again with the (municipal and regional) councils. It states that (1) The
powers of councils shall be provided for only by the act. (2) Municipal council shall have
jurisdiction in matters of self-government, to the extent such matters are not entrusted by
the act to the council of higher self-governing unit. (3) Councils may, within the limits of
their jurisdiction, issue generally binding ordinances.” The limitation that the powers of
councils shall be provided for only by the act means that it is only the Parliament (i.e.
legislative power) and not the Government, the Prime Minister, ministries, etc. (i.e.
executive power) that can define areas to be managed by the self-government. However,
the Constitution does not give us any guide to define the powers of councils. This role is
rather played by the Constitutional Court. There are some issues falling within the area
of financial law, in this respect, e.g. a question whether the municipalities can regulate
places where video lottery terminals cannot be operated by their generally binding
ordinances: the Constitutional Court stated without any doubts that this is the power of
the municipal councils (CZ: Constitutional Court, P1. US 6/13; Radvan, 2017: 532-534).
The principle stated in the second paragraph reflects the fact that there are no hierarchical
relations between the municipalities as basic local self-governing units and the regions as
higher local self-governing units. Their competencies are in no way overlapping, but
passing (Rychetsky at al. 2015).

The issue of generally binding ordinances has been quite problematic, especially because
the competence of the councils is determined by means of the “regular” acts, i.e. not
directly by the Constitution. In other words, the power to legislate is under the protection
of the Constitution, while the content of this power is governed by the “mere” acts.
(Rychetsky at al. 2015). The Art. 10 of the Municipalities Act defines 4 areas to be
regulated by municipal generally binding ordinances:

1. Ensuring local public order (municipalities may determine which activities may be
exercised only at places and at times specified by generally binding ordinance or
may provide that certain public areas in the municipality are prohibited from such
activities);

2. Organizing, conducting and ending of sports and cultural activities to ensure public
order;

3. Ensuring the cleanliness of streets and other public areas, protecting the
environment, green areas and other public greenery, and using of community
facilities serving the needs of the public;

4. Other areas only if they were empowered to regulate them by a special law.

During the first year of the existence of the Czech Republic, the Constitutional Court
ruled (CZ: Constitutional Court, P. US 5/93) that a municipality may issue generally
binding ordinance containing the legal obligations only on the basis and within the limits
of the act and that the municipality is entitled to issue a generally binding ordinance which
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contains legal obligations only in the case of explicit legal authorization. In 2006 this, in
our opinion unconstitutional interpretation of the Constitution, was changed (CZ:
Constitutional Court, P1. US 45/06): the Constitutional Court acknowledged the generally
binding ordinance the nature of the original norms, the creation of which are the
municipalities empowered directly at the level of the Constitution and they do not require
any other explicit authorization by law. However, there is one problematic aspect that still
remains: is that really the Art. 10 of the Municipalities Act that limits the areas in the
municipal life to be regulated by local bylaw, or shall we accept the bylaws issued to
regulate whatever belonging to the self-governing competence of the municipality, as
stated in the Art. 104(3) of the Constitution? The Constitutional Court insists on the first
approach, while we prefer the second one.

The final article of the Czech Constitution dealing with the self-government is the Art.
105: “The exercise of state administration may be delegated to self-governing bodies only
if such is provided for by the act.” In fact, this article follows the Art. 100(1) in fine, and
was explained above as so-called mixed model.

As it is obvious from the text above, the Czech Republic is a specific country with its
extremely high number of small municipalities. In many of them, it is really difficult to
ensure the self-government because of personal reasons and lack of competences. Using
the mixed model of state administration and local self-government (the state transfers the
performance of the state administration to the local self-government units), with the
combination of small municipalities, the legislator had to approach a model in which
some municipalities carry out state administration on the territory of other municipalities.

The system of the Constitution of the Czech Republic and its articles concerning local
self-government are unclear and often confusing. It is too brief and the Constitutional
Court has to deal with many of the problematic issues as the Constitution itself does not
give any answer. Still, there is no need for any amendment to the Constitution in this area,
as we believe that any changes in the Constitution shall only be made if extremely
necessary.

3 The scope of local self-government

Art. 4 of the European Charter on Local Self-Government introduces the core framework
of local self-government. The section 1 of this article states that the basic powers and
responsibilities of local self-administration authorities are to be recognized either by
constitution or statute. In the Czech Republic, the powers of local administration are
recognized by the Czech Constitution, in its Chapter 7 (the Arts. 99-105). By not
including these provisions under the chapter regulating the executive power (the Chapter
3), the drafters of the constitution wanted to emphasize the relative autonomy of self-
administration, as an independent authority, from state administration. The constitution
recognizes two categories of local self-administration, i.e. municipalities and regions.
These two are understood as territorial self-administering units. The constitution outlines
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these self-administering units as territorial association of citizens which has a right to self-
administration (the Art. 100 (1)). Under the Constitution, the bodies of self-administering
units may be also granted by the legislative branch the right to carry out state
administration. The constitutional guarantees of self-administration materialized namely
in one of the constitutional principles setting the relationship between the state and the
self-administration. According to this principle, the state may only interfere with the
activities of the territorial self-administering units if it is required so by the law, and only
within the limits set by the law (the Art. 101(4)). Aside from the constitutional protection,
the Art. 4(2) of the Charter is also embodied in the Constitutional Act on Creation of
Higher Local Self-Governing Units. This act, however, only names which particular
regions are established and it, aside from amending the Constitution, deprived the
possibility of establishing particular lands (as territorial units). Aside from that it removed
the power from the higher self-administering unit to decide on its name. It did not
introduce any further competences of the region. This act actually reflected the
constitutional principle that the regions may only be established or abolished by means
of a constitutional act. Hence, the detailed powers and competences of the municipalities
and regions can be set by the statutes. The issues of self-administration may “only” be
regulated by the constitutional act, regular statutes and other laws issued based on a
special empowerment set forth in a statute. As for the transferred authority, the bodies of
the municipality or of the region represent the state power and have to observe also
government decisions and directives of the central administrative offices published in the
Bulleting of the government for the bodies of the regions and municipalities. Next, they
have to act in compliance with other measures issued by the bodies of public
administration adapted during the review of the transferred authority. This principle is not
included in the Constitution, but it is recognized by all the tree core acts regulating self-
governance, i.e. in the Municipalities Act, the Regions Act and the Act on the Capital
City of Prague.

In general, the independent powers of the municipalities cover the activities that are in
the interest of the municipality and its residents. These activities do not represent exercise
of the state power, but target the issues of self-administration. Some of these powers are
carried out by the higher unit, i.e. by the regions (the Art. 5(1) of the Municipalities Act).
As for the independent powers of regions, they mainly cover the issues in the interest of
the region and its residents. These independent powers do not represent the state
administration (the Art. 14(1) of the Regions Act). The territorial self-governance is of
subsidiary nature. The local self-governance is in charge to carry out public
administration always if not stated otherwise by the law. This complies with the Art. 4(3)
of the Charter, as public administration is primarily carried out by those bodies of public
self-governance which have the closest ties with the citizen. This approach also supports
the existence of small municipalities, as communities with strong ties which are able to
administer their issues with the best knowledge of its residents and with respect to the
abilities of the municipality (Mrkyvka 2000: 160).
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The independent powers of municipalities generally cover the following:

e Finance, management and development;

e Establishment of entities or organizational units ensuring fulfilment the tasks of the
municipality;

e Territorial changes within a municipality;

e Cooperation among municipalities and establishment of voluntary associations of
municipalities;

e Granting of honorary citizenships and prizes;

e Issues of public order, health care, education, social services, transportation and
others.

It is important to keep in mind that the role of self-governance is often limited to the
question of establishment of an institution or carrying out of a certain service — further
exercise is under the supervision or within the regime of state administration.

The same applies to the regions which, however, cannot interfere with the powers of the
municipalities. Although a region is considered to be a higher self-governing unit, it does
not means that it would be in a superior position towards the municipalities. It has certain
self-governing competences also in the area of health care, education, social services and
transportation, namely connected with establishing, abolishing and funding institutions
that are to render services for the residents of the region. Others are connected with
exercise of state administration.

The transferred authority, i.e. exercise of state administration in the municipalities and
regions deals with two problems. When the tree-level system of the national committees
(municipality — district — region) was abolished, there was no new three-level parallel
introduced, in the same time. Since the self-governing municipalities had been introduced
in 1990, it took ten years before the self-governing regions were established. There was
no concentrated body of state administration established at the level of districts; only
temporarily, there were the district offices. The issue is twofold, on the one side, there are
municipalities or different sizes, on the other side, there are regions too big to be able to
fulfil the principle embodied in the Charter, Art. 4(3), i.e. to have close ties with the
residents. These regions, however, when compared with the regions of 1960 and the with
the lands illegally abolished 1949, are so small that they had to associate in cooperation
associations (NUTS 1) in order to be able to use the funds from the EU funds. The Czech
Republic has not introduced a system of concentrated bodies of local state administration
which would be independent from the territorial self-administration bodies. Thus the
municipalities and regions carry out agenda — by means of their bodies — which overlaps
both the independent powers (self-governance) and transferred authority (state
administration). This approach led to creation of the following categories of
municipalities:

a) Municipalities carrying out state administration only in the basic extent, i.e. Only

within their territory;
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b) Municipalities with a so-called authorised (designated) municipal office (the art.
64);
¢) Municipalities with extended competences of a municipal office (the Art. 66).

Classification of the municipalities according to the letter b) and c) is regulated by a
special law.® The scope of their territorial competence is determined by Ministry of
Interior by means of an ordinance. The towns which used to had a district office or in the
years 1961 — 1990 the district national committee and the towns in which there had been
the district national committee till 1960 (so-called small districts) are now considered to
be the municipalities with extended competences of a municipal office. Nevertheless,
when setting the scopes of territorial competences, the original borders of the districts
were not followed. These district offices thus carry out state administration agenda for
themselves and for the municipalities that were put by Ministry of Interiors into their
territory. This solution is, however, not flawless. The problem is that even the exercise of
state administration by the municipal offices is influenced by self-administration. This
self-administration, as a part of self-governance is typically carried out by the elected
bodies which arose from election in which the residents voted. If, however, the scope of
competences touches other municipalities, the residents thereof do not participate — by
voting — in personal composition of the office.

There are 205 municipalities with extended competences of a municipal office. In 2003,
when the district office were abolished, these municipalities took over most of their
competencies and only a smart part of them were granted to the regions offices. The
Municipalities Act only lays down general issues of transferred authority, as most of this
authority/power is regulated by special public administration laws. The transferred
authority (state administration) carried out by the municipalities with extended
competences cover, for instance:

e The evidence of the citizens;

e Issuance of the ID cards (citizens” ID cards, passports);

e Administration of road transportation, issuance of driving licences, register of
vehicles and certificate of technical compliance;
Social security and social protection of children;
Forest administration, administration of hunting and fishery;
Water administration;
Waste management;
Environmental protection;
Trade licence administration.

The same applies to the so-called municipalities with an authorised municipal office. This
category of the municipalities, which often have a status of a town, carry out state

% The Act no. 314/2002 Sh., on determination of the municipalities with an authorised municipal office and of
the municipalities with extended scope of authority.
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administration in certain areas (such as building office, register office) for other
municipalities.

When carrying out state administration, the municipalities are the offices of the first
instance, regardless of which category of municipalities they fall into. The second
instance in the state administration issues is typically the region office.

The regions and their region offices carry out state administration within the extent set
forth in the Regions Act and other relating special laws. It has the competences that were
not granted to municipalities or any special bodies of state administration (environmental
protection, financial administration, customs administration, etc.), or if it does not fall
within the competences carried out directly by the central office of state administration
(ministries, etc.).

The municipalities, the capital of Prague and the regions can regulate the exercise of state
administration within its competence by means of a decree if they were empowered to
such a regulation by the law. Thus, the Czech Republic does not adheres to the principle
embodied in the Art. 4(5) of the Charter and it stated that, under the Art. 12(1), it does
not consider itself bound by this principle. The other sections of the Art. 4 are present in
the Czech legal order. The autonomy of municipalities and regions when self-governing
themselves and protection of responsibility of state administration in a so-called
transferred authorities is granted by the constitutional order and regular statutes.

4 Protection of local authority boundaries

“Changes in local authority boundaries shall not be made without prior consultation of
the local communities concerned, possibly by means of a referendum where this is
permitted by statute.”, reads the Art. 5 of the European Charter of Local Self-Government.
Well, as it is obvious from the text below, this principle is not fully respected in the Czech
Republic.

The Art. 100(3) of the Czech Constitution limits the number of regions stating that the
“Higher self-governing units may be created or dissolved only by a constitutional act.”
The Constitutional Act on Creation of Higher Local Self-Governing Units established 13
regions and next to them the capital city of Prague. The borders of the regions were
defined by the areas of the existing (state administrative) districts. This Constitutional Act
defines the seats of each region; in fact, the title of the region was using its seat. In 2001,
4 regions changed their title (by the amendment to the Constitutional Act) to reflect the
area of the region and not the seat.

Unlike the changes in the number of regions, their seats and titles, the delimitation of the
territory of the regions can be changed by regular acts. This happened only once in the
history of the independent Czech Republic: in 2004 by the Act no. 387/2004 Sb.:
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e 25 municipalities were taken from the territory of the Vysoé¢ina Region and added
to the territory of the South Moravian Region;

e 3 municipalities were taken from the territory of the Moravian-Silesian Region and
added to the territory of the Olomouc Region.

There were 28 municipalities in which approximately 11,500 inhabitants live. All changes
were based on the needs of the citizens declared by the resolutions of the municipal
councils (only Vysoc¢ina Region disagreed). From a physical point of view, the basic
criterion was the ride for work and services, transport accessibility and territorial slope
(Government of the Czech Republic, 2004).

The second changes in the regional boundaries were effective since 2016, but these
changes were rather technical, based on the changes in the military areas. The Act no.
15/2015 Sh. cancelled 1 military area at all and changed the borders of several others. As
a result of this, there were 4 changes between 7 regions. Practically, these changes were
based on the changes of the municipal borders (the former military area in one region
became a part of the municipality in the second region). The criterion as the ride for work
and services, transport accessibility and territorial slope were used, too (Government of
the Czech Republic, 2015).

The Municipalities Act presumes that every part of the territory of the Czech Republic is
a part of the territory of some municipality and at the territory of the municipality there
is at least one cadastral territory. Two or more neighboring municipalities may merge, or
one municipality may join the neighboring one, based on the contract. The contract must
be based on the decisions of the municipal councils. Such a decision must be officially
published for the period of 30 days; during this period, the citizens have right to submit a
proposal for a local referendum.

A new municipality can be established by separating a part of the municipality, or by
changing or canceling a military area (see above). As the existing problems of small
municipalities were mentioned several times, there are quite a strict rules for a new
separated municipality:
e To be neighboring with at least 2 municipalities or 1 municipality and 1 foreign
state;
e To create a coherent territorial unit;
e To have at least 1,000 inhabitants (EU citizens, not only Czech citizens — based on
the decision CZ: Constitutional Court, IV. US 1403/09);
e To accept the creation of a new municipality by a local referendum.

A contract how to split the property must be made in advance. In case it is impossible to
have such a contract, the law states substitute rules.
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All the other changes of the municipal boundaries must be based on the contract between
the municipalities, consulted with the cadastral office and announced to the Ministry of
Finance, Czech Cadastral Office, local cadastral office and financial (tax) office.

5 Administrative structures and resources needed for the tasks of local
authorities

From the two paragraphs of the Art. 6 of Charter, the Czech Republic considers itself to
be bound only by the section 1. The municipalities and regions are able to set their own
internal structure of administration and may adapt them to the local needs so that effective
management is ensured.

Each municipality has a set of its bodies: local government, municipal board, mayor and
municipal office. Their powers and the manner in which they are established or called to
an office are set forth by a law (the Chapter 1V of the Municipalities Act). Nevertheless,
in the small municipalities, the municipal board is not established and the competences
thereof are carried out by the mayor and municipal government (the Art. 99(3) of the
Municipalities Act). This applies to the municipalities that have less than 500 residents.
The number of the members of the local government is between 5 — 15. According to the
financial ability, the local government may decide that its member shall hold its office as
so-called “released member”. It means that he or she would be temporarily release from
the job and be paid for holding the office, i.e. for being a member of the local government.

The Municipalities Act states that local government shall establish several committees,
as the so-called initiative and control bodies (the Art. 117 ae seq. of the Municipalities
Act). The local government has a duty to establish financial and controlling committee
(the Art. 117(2) of the Municipalities Act). The financial committee shall review how the
municipality handles its property and financial sources. Aside from that, it carries out
other tasks which were assigned to it by the municipality. As the Municipalities Act does
not expressly set forth which committee shall prepare the draft budget of the municipality
for the municipal board and for the local government, the financial committee may be
assigned this task, i.e. to prepare the draft budget. The law states that the controlling
committee has to check whether the decisions of the local government and the municipal
board are fulfilled. Aside from that this committee also checks whether the other
committees observe laws. The controlling committee may be also assigned other tasks.

If there are at least ten per cent of residents of a municipality who registered as non-Czech
nationals and if an association representing the interests of a national minority requests
so, the local government shall establish a committee for the national minorities. At least
one half of the members of the members of the board should be the nationals of the
national minority, if possible (the Art. 117(3) of the Municipalities Act). Municipalities
may also establish other committees. The committees are entitled to present its opinions
and proposals to the local government.
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Another committee recognized by the Municipalities Act is a settlement committee (the
Art. 120 of the Municipalities Act). This committee may be established by the local
government only for a part of a municipality; for instance, only for part of the
municipality that used to be an independent before or if such a part has some other
specifics. Settlements were a traditional part of self-administration and were abolished
during the World War 11 by the government decree no. 265/1941 Sh., which abolishes the
settlements in the meaning of municipal arrangement. They have never been restored as
an independent association of citizens. The settlement committee represents at least a hint
of such restoration. The settlement committee (sometimes also called "local committee”)
is entitled to present opinions concerning the development of the part of the municipality
and budget of the municipality to the local government, municipal board or to the other
committees. Aside from this, it can present its view on the comments and incentives sent
by the municipality residents. As opposed to the other committees, the chairman of the
committee does not have to be a member of the local government.

The municipal board is an executive body. It may establish committees, as its initiative
and counselling bodies (the Art. 122 of the Municipalities Act). The law may state that
committees may be in charge of the abovementioned transferred authority (state
administration). Such a committee shall be established by the mayor after discussion with
the director of the regional office. The chairman of such a committee has to meet the
requirements placed on an official engaged in state administration in municipalities. The
scope of activities of the municipal board in which the committees may be engaged may
be very wide. There are, for instance, economic, property, cultural, sport developing,
information society developing, transportation and other committees.* The objective of
the committees, the number of their members and its composition depend mainly on the
municipal board and are based on the particular circumstances in the board.

Large cities and towns of special importance may be subdivided into town districts or
quarters so that the administration thereof is able to meet the needs of the residents most
effectively. This option has been given to 25 cities which the law calls “statutory cities’
(the Art. 4 of the Municipalities Act). If the local governments of these cities decide for
such a division, they shall approve a statute in which they define the division, the
relationship of the sections to the city and possible transfer of the powers of the city to
the bodies of the respective districts. The composition of these bodies copies the
composition of a municipality. The town districts or quarters may establish their own
committees according to their needs. There is no real difference between the town districts
and city quarters, their name may be based on the historical tradition of the town.

The capital city of Prague has, under the Act on the Capital City of Prague, similar
structure of the bodies, as it is in the statutory cities. Hence it is divided into town districts.
The relationship between the city of Prague and its districts is mainly regulated by the
Act on the Capital City of Prague and by the statute approved by the local government of

4 For instance, see Brno 2018.
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Prague. The Act on the Capital City of Prague, other relative special laws and the statute
are grounded on the very special circumstances that influence the functioning of the
capital city, which is very close to a region, as a higher unit of territorial self-
administration.

As for the regions, the Regions Act recognizes similar bodies as those assigned to the
municipalities, i.e. local government, board, regional president and regional office (the
Chapter 1V of the Municipalities Act). Aside from them, if stated by the law, there may
be other special bodies established (the Art. 65 of the Regions Act).

The local government is obliged to establish a financial committee and controlling
committee having similar functions and objective as the committees of the local
government of the municipalities (the Art. 76-80 of the Regions Act). Next, it also has to
establish a committee for bringing up, education and employment. This committee is
supposed to consider the demographic development with respect to the development of
the nets of the schools and the educational facilities and present its opinions on these
issues. It may present its recommendations for improvement in the area of education,
subsidies in the area of youths, physical education and sport. Aside from that it considers
the report on achievements in the given areas and may be assigned other tasks (the Art.
78(6) of the Regions Act).

The local government can establish other committees according to its needs. The
conditions for setting the committees are set forth by the law.

The municipal board can also establish its commissions. Establishment of such
commissions depends on the needs and competences of the board. There may be, for
instance, energetic commission, commission on transportation and local planning,
investment or property commission, legislative, organizational commissions,
commissions for the European funds, for culture and heritage administration, for inter-
regional relationships, and many others (South Moravian Region 2018).

The Czech Republic obviously adheres to the principle set forth in the Art. 6(1) of the
Charter. Aside from the obligatory bodies prescribed by the law, the municipalities and
regions can establish their own internal administrative structures and adjust them to their
local needs. The setting of general rules for establishing own committees and commission
and for appointing persons to them thus guarantees the needed level of the management
thereof.

Despite the fact that the Czech Republic excluded the legal effect of the Art. 6(2) of the
Charter, the conditions for carrying out the administrative supervision over the activity of
the municipal and regional offices and the self-governance responsibility of the
municipalities and regions in the given scopes of authority comply with the unbinding
principles. This practice may be deduced namely from the manner in which the officers
(office employees) are hired and also from the conditions laid down in the Act on Officers
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of Territorial Self-Administration Units (The Act no. 312/2002 Sb., as amended). This
act regulates the employing and education of officers of the territorial self-administration
units. It also introduces the conditions the municipalities and districts have to meet when
applying this act. The conditions concerning the officers of the city of Prague and its
districts are laid down in the Act on the Capital City of Prague.

6 Conditions under which responsibilities at local level are exercised

In its explanatory report of 15 October 1985, the Council of Europe explained that the
Charter commits the parties to applying basic rules guaranteeing the political,
administrative and financial independence of local authorities (Council of Europe, 1985).
The Czech Republic considers itself bound the by the Art. 7(1 and 3). The Art. 7(1) sets
forth that “the conditions of office of local elected representatives shall provide for free
exercise of their functions” and the section 3 reads: “Any functions and activities which
are deemed incompatible with the holding of local elective office shall be determined by
statute or fundamental legal principles.” The Czech Republic does not consider itself
bound by the he Art. 7(2), which ensures appropriate financial compensation for expenses
incurred in the exercise of the office. Below, we will first outline the general purpose of
these two sections so that we could later show how this objective reflects itself in the
Czech legal order.

According to the interpretation introduced by the Council of Europe, the purpose of the
Art. 7(1) is ensuring that elected representatives may not be prevented by the action of a
third party from carrying out their functions. The purpose of the Art. 7(3) is to provide
that disqualification from the holding of local elective office should only be based on
objective legal criteria and not on ad hoc decisions. According to the Council of Europe,
this normally means that cases of incompatibility will be laid down by statute or by non-
written legal principles (Council of Europe, 1985).

The conditions of office of local elected representatives were laid down mainly in the
Municipalities Act, Regions Act and the Act on the Capital City of Prague. Aside from
that, there is general — most fundamental — protection of the rights mentioned in the Art.
7 of the Charter, in the Charter on the Fundamental Rights and Freedoms, which is a part
of the constitutional order, i.e. part of the Czech constitution in broad sense.®

As for the Municipalities Act, it applies to the local authorities of municipalities. In
general, any resident of the municipality older than 18 may run for the office, i.e. to
become a member of the local (municipal) government. The election to the local
governments itself is regulated by a special law — the Act no. 152/1994 Sb., on elections
to local governments. A person elected becomes a member of the local government as at

® The Czech legal theory distinguishes between the Constitution in the narrow sense (sensu stricto) and the
constitution in the broad sense (sensu largo). The former refers only to the official Constitution, i.e. the
Constitutional Act no. 1/1993 Sb., whereas the latter refers to the entire constitutional order, i.e. all the
constitutional laws including the Charter on the Fundamental Rights and Freedoms.
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the day of election. In light of the Art. 7 of the Charter, the Arts. 69 and 70 of the
Municipalities Act are important — they state that any member of the local government
holds his or her office personally and shall not be obliged to follow any orders. A member
of the local government cannot be deprived of any rights arising from his or her
employment as a result of being elected and holding the office.

As for the financial remuneration, the Municipalities Act recognizes two options: (i)
members of the local government who were “freed” from their employment so that they
could fulfil the duties connected with holding the office and (ii) those who were not
“freed” in such a way. The former shall obtain remuneration from the municipality,
whereas the latter shall only be compensated by their employer for the time they spend
working for the municipality; such a cost incurred by the employer shall be later
compensated by the municipality. The Municipalities Act also sets forth the basic rules
for calculating the compensation and remuneration. The “freed” member of the municipal
board has a right to have five-week long vacation.

Similar regulation may be found in the Regions Act. Under the Art. 32 of the Regions
Act, any member of the local government shall not be deprived of any rights arising from
his or her employment as a result of having been elected and holding the office. The issue
of remuneration/compensation for being a member of the local government is almost
identical to the regulation described above with respect to the Municipalities Act. Even
in this case, the law distinguishes between members “freed” from their employment duties
and those who were not “freed” and go to their job regularly. The Regions Act, however,
does not contain a clause that a member of the local government shall not be bound by
any orders, as it is expressly stated in the Municipalities Act.

The Act on the Capital City of Prague contains very similar provisions regarding the issue
in question. This Act, identically with the Municipalities Act, contains a provision stating
that any member of the local government holds his or her office personally and shall not
be obliged to follow any orders (Art. 51). As for remuneration, the provisions are almost
identical to the regulation described above with respect to the Municipalities Act and the
Regions Act. Even here, the distinguishing between “freed” members and those “not
freed” from their employment is in place with similar solution as described above.

At the constitutional level, the principles set forth in the Art. 7(1 and 3) of the Charter,
may be found in the Charter on the Fundamental Human Rights and Freedoms. The Art.
17 ensures freedom of speech and right to obtain information. Thus, the free exercise of
the office may be derived also from these rights and freedoms. The Art. 21 of the Charter
on the Fundamental Human Rights and Freedoms states that all citizens shall have an
equal access to offices, i.e. any shall have a right to run for an office, for instance in local
government. The observance of these rights and freedoms is reviewed mainly by the
Constitutional court.
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Thus, we may conclude that the principles set forth in the Art. 7 of the Charter, by which
the Czech Republic considers itself to be bound (i.e. the section 1 and 3) are properly
embodied in the Czech legal order and are subject to judicial review.

7 Administrative supervision of local authorities" activities

As for the Art. 8 of Charter, the Czech Republic considers itself bound by all the sections
of that article. The principle anchored by the section one, i.e. the requirement that “any
administrative supervision of local authorities may only be exercised according to such
procedures and in such cases as are provided for by the constitution or by statute.” The
Arts. 8(2 and 3) state: “Any administrative supervision of the activities of the local
authorities shall normally aim only at ensuring compliance with the law and with
constitutional principles. Administrative supervision may however be exercised with
regard to expediency by higher-level authorities in respect of tasks the execution of which
is delegated to local authorities.” and “Administrative supervision of local authorities
shall be exercised in such a way as to ensure that the intervention of the controlling
authority is kept in proportion to the importance of the interests which it is intended to
protect.”

As for the purpose of this article, the Council of Europe explained that the “provisions
are above all relevant to the philosophy of supervision normally associated with the
contréle de tutelle which have long been the tradition in a number of countries. They thus
concern such practices as requirements of prior authorisation to act or of confirmation
for acts to take effect, power to annul a local authority's decisions, accounting controls,
etc.” (Council of Europe, 1985). The idea connected with the first section of this article
is that “there should be an adequate legislative basis for supervision and thus rules out
ad hoc supervisory procedures” (Council of Europe, 1985). In general, the drafters of the
Charter drew inspiration from the principle of proportionality, whereby the controlling
authority, in exercising its prerogatives, is obliged to use the method which affects local
autonomy the least whilst at the same time achieving the desired result (Council of
Europe, 1985).

In the Czech legal order, this provision is fully implemented in several laws, both by the
constitutional laws and by the “regular” statutes. As for the constitutional protection, the
Constitution of the Czech Republic states that the state may only interfere with the issues
of the self-governing units if it is necessary for protection of laws (statutes) and only in a
manner stated by a statute. Here, we should emphasize that the term “statute” used in the
provision shall be understood as a normative act of certain “legal power”. In the Czech
Republic, the normative acts form a system in which the strongest are the constitutional
acts, followed by the “regular” acts. The least power is assigned to a minister’s ordinances
or governments decrees. This core provision thus means that, for instance, the executive
power (including the government or the president) are not allowed to infringe by their
ordinances or decrees into the self-governing units” issues without being empowered to
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do so by either a statute or an constitutional act, i.e. by a normative act adapted by a
legislature.

More particular manifestation of the principles embodied in the Art. 8 of the Charter may
be found in the following statutes. Due to the two-fold powers of the self-governing units
in the Czech Republic, i.e. carrying out of the powers that were transferred upon them by
the state (state administration) and exercise of the powers assigned to them directly by
law within the framework of self-governance (self-administration), the Municipalities Act
has two areas dealing with the supervision. In the Arts. 123 and 124 and in the Art. 129a,
there are provisions concerning self-administration, whereas the Arts. 125 and 129b
concern the exercise of state administration and the supervision thereof. As for the
provisions on self-administration, they provide the procedural steps to be taken by
revoking a municipal ordinance which did not comply with the legal order; Ministry of
Interior shall inform the municipality that its municipal ordinance is in such a breach and
if not corrections are made within 60 days, the ministry may deprive the ordinance of its
legal effects. If, however, the municipal ordinance was breaching the fundamental human
rights, the legal effects of the municipal ordinance might be deprive without due delay,
i.e. without the need to ask the respective municipality to correct it. Similar rules apply
to any other decisions taken by the bodies of the municipality; they may also be revoked
by the Ministry (normally after giving the municipality time to fix them, or without due
delay if the decisions interfere with the fundamental rights). As for the exercise of state-
administration, there are similar rules. The difference is, nevertheless, that the body
having the power to deprive the municipal ordinances of legal effects has the higher body
of state administration, i.e. mainly the regional office.

Very similar regulation may be found in the Regions Act. The issues concerning
supervision of self-administration are regulated by the Arts. 81, 82 and 87, whereas the
supervision of exercise of state-administration is regulated by the Arts. 83, 84 and 88. As
for the city of Prague, these issues are similarly regulated in the Act on the Capital City
of Prague; this act outlines the powers the ministry has when supervising the unit.

To summon, the supervising authority may usually interfere and deprive the ordinance
(or a decision) issued by the unit of local self-governance, only if the unit was properly
informed about a non-compliance with the legal order and after the unit was given time
to fix it by itself (usually 60 days). Only then the supervising authority may intervene. If,
however, the fundamental rights are endangered, then the steps by the supervising
authority may be taken without having to undue delay.

8 Financial resources of local authorities and financial transfer system

The Art. 9 of the European Charter of Local Self-Government presents some principles
of economic independence of local self-government units granting financial resources of
local authorities. The Art. 9(1) states that “local authorities shall be entitled, within
national economic policy, to adequate financial resources of their own, of which they may
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dispose freely within the framework of their powers.” Czech local self-government units
have right to have their own financial resources, as indirectly expressed in the Art. 101(3)
of the Constitution: “Local self-governing units are public law corporations which may
own property and manage their affairs on the basis of their own budget.” There are
additional legal acts expressing the principle of own financial resources, like Small
Budgetary Rules (Act no. 250/2000 Sh., Budgetary Rules on Local Budgets),
Municipalities Act, or Regions Act.

The construction of the local budget and the management of the funds of this budget are
governed by a special act (Art. 44 of the Municipalities Act, Art. 22 of the Regions Act).
This special act is the Act on Small Budgetary Rules. Its Art. 4 defines the budget of a
territorial self-governing unit as a financial plan governing the financing of the activity
of a territorial self-governing unit. The financial year is the same as the calendar year.
The budget is usually compiled as balanced.

The revenues of the local budget are mainly incomes from own property and property
rights, incomes from own economic activities, incomes from the economic activities of
legal persons established by the municipality,® incomes from own administrative
activities (administrative charges, selected fines and levies), incomes from local charges
(in case of municipalities only), tax revenues or shares in them (according to the Act no.
243/2000 Sh., on Budgetary Designation of Taxes, as amended), subsidies from the state
budget and from state funds, subsidies from the regional budget, received cash donations
and contributions, etc.

The Czech legal order complies with the principle expressed in the Art. 9(2) of the Charter
stating that “Local authorities' financial resources shall be commensurate with the
responsibilities provided for by the constitution and the law.”

This rule should be observed constantly, regardless of any changes in the legislation.
Perhaps that is why there are frequent views tension between the state and local
authorities when the other side points to the increase in power without adequate financial
compensation. However, this principle must be observed: if there is the growing number
of tasks and thus the responsibility of municipalities and regions to accomplish these
tasks, there must be an increase of the financial resources. The crucial thing is who and
when decides these issues: they are politicians who usually change these tasks and
resources at the time of budget approval by amending individual legal acts. Then there is
another question: who and how is liable for misuse of these resources? (Markova, 2005:3;
Radvan, 2016: 71).

The Czech Republic when ratifying the European Charter of Local Self-Government
made the notification, that the Czech Republic does not consider itself bound by

& Contributory organizations, organizational units, and companies under the Act in Business Corpotrations,
institutes, school legal entities, public research institutions, special monetary funds (Koziet, 2016).
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provisions of the Art. 9(3) stating that “Part at least of the financial resources of local
authorities shall derive from local taxes and charges of which, within the limits of statute,
they have the power to determine the rate.”. There is no legal definition of local taxes in
the Czech Republic. Radvan was dealing with these issues in his previous texts (Radvan,
2016: 72-74) concluding that there is no doubt that the municipality must be able to assess
some local taxes, however, that their right will be limited by law with regard to the Art.
11(5) of the Charter of Fundamental Rights and Freedoms. In this case, it is more a
political question as to whether and in what form and to what extent the municipalities
will receive options to assess and / or collect local taxes. Radvan created his own
definition, that the local tax is a financial levy, determined to municipal budget that can
be influenced (talking about tax base, tax rates or one of the correction elements) by the
municipality. It is not crucial whether the taxpayer obtains from the municipality any
consideration or if it is a regular or a single levy — local taxes include the tax in the strict
sense, so the fees (charges).

Local taxes are condition sine qua non for the economic autonomy of local self-
government. Even though the Czech Republic announced that it does not consider itself
bound by this provision, there are several local taxes in the Czech Republic. The most
important one is the immovable property tax (Act no. 338/1992 Sh.). Even though this
tax is not administered by the municipality itself, it has several possibilities to influence
the revenue: there are three possibilities of exemptions (exemption of property attached
by natural disaster, exemption of agricultural lands, and exemption of property as an
investment incentive), and three possibilities to apply or change coefficients that can
influence the tax rate (location rent, municipal coefficient and local coefficient) (Radvan,
2016: 74).

The Local Charges Act (Act. no. 565/1990 Sh.) provides for the power of municipalities
to assess local charges by means of issuing their ordinances (bylaws). Such ordinances
must specify the conditions for levying, the charge rate, the charge maturity and possible
exemptions, if any. The ordinances may not exceed the limits defined by the Local
Charges Act (such as, for example, the absolute charge rate and the types of charges
permitted). Presently, the municipalities in the Czech Republic have the opportunity to
levy only the following local charges (the list is complete, i.e. municipalities are not
allowed to levy any other charges):

Dog charge;

Charge for spa and recreation stay;

Charge for using public places;

Charge on entrance;

Charge for housing capacity;

Charge on communal waste;

Charge for permission to enter selected places by motor vehicle;

Charge on appreciation of building land (Radvan, 2016: 75-76).

Accordlng to the above mentioned definition, there is no local tax at the regional level in
the Czech Republic.

N~ wWNE
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Concerning the diversified financial systems mentioned in the Art. 9(4) of the Charter
(“The financial systems on which resources available to local authorities are based shall
be of a sufficiently diversified and buoyant nature to enable them to keep pace as far as
practically possible with the real evolution of the cost of carrying out their tasks.”) it
should be noted that the diversity of potential incomes of the municipalities and regions
is maintained and this principle is respected by the Czech Republic. In the Small
Budgetary Rules, there is a list of the income sources, other sources of funding may be
provided through the National Fund (fund allocating money form EU), or various forms
of irrecoverable incomes (grants, loans, and the issue of municipal bonds). However, we
can hardly speak about flexibility in the Czech Republic.

With regard to the principle of diversified financial systems, it is possible to talk about
fiscal federalism within the budgetary system, where there are at least two levels of
decision-making. Fiscal federalism reflects organization of the state, while creating the
appropriate level of public budgets — the state budget, regional budgets and municipal
budgets. Process, where the powers are transferred from the center (from the state) to
lower territorial units, incl. appropriate resources and decision-making on their using, is
known as fiscal decentralization. Central level ensures adequate resources to fulfil a
certain standard of public services (for example, through vested taxes, shares of taxes,
subsidies, etc.), while a lower level, which should have a better knowledge of the local
situation, decides on the specific conditions of the services. In this context, in some cases,
there is also the transfer of the taxation powers, i.e. a lower administrative level can levy
their own taxes or impose a premium surcharge on central taxes and provide a large
number of public goods and services (Siroky, 2008: 205-206; Radvan, 2016: 76-77).

Key legal act determining the tax revenue is the Act on Budgetary Designation of Taxes.
This act tries to spread the tax revenue so that the state budget and the budgets of local
self-government units would be balanced. This requirement is achieved by widespread
portfolio of shared taxes, which means that the share of municipalities and regions to
progressive taxes as well as digressive taxes is guaranteed (Pafizkova, 2005: 109).

Act on Budget Destination of Taxes, by its nature, regulates a system of vested taxes and
shared taxes. The whole revenue of vested taxes is the income of municipal and regional
budgets: the immovable property tax revenues are the income of municipal budget, the
corporate income tax paid by municipality is the income of municipal budget, and the
corporate income tax paid by region is the income of regional budget. The revenue from
shared taxes (value added tax, personal income tax, and corporate income tax except taxes
paid by municipality or region) is distributed among the different public budgets in the
legal circumstances. Act on Budget Destination of Taxes regulates the determination only
of a certain taxes (VAT, excise taxes, income taxes, immovable property tax and road
tax); in other cases (tax on acquisition of immovable property) the revenue is the income
of the state budget or municipal budgets (local charges, etc.) according to the individual
act. Tax revenues of the regional budgets according to the Act on Budget Destination of
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Taxes are share of value added tax, share of personal income tax, and share of corporate
income tax. Tax revenues of the municipal budgets according to the Act on Budget
Destination of Taxes are immovable property tax revenue (the beneficiary is the
municipality, where the property is situated, share of value added tax, share of personal
income tax, and share of corporate income tax. Other tax incomes of the municipalities
according to the ordinance of the Ministry of Finance no. 323/2002 Sh., Budget Mix
Ordinance, as amended, are local charges, resources gained by administrative activities,
etc. (Radvan, 2016: 77-79).

The principle of protection of financially weaker local authorities is described in the Art.
9(5) of the Charter: “The protection of financially weaker local authorities calls for the
institution of financial equalisation procedures or equivalent measures which are
designed to correct the effects of the unequal distribution of potential sources of finance
and of the financial burden they must support. Such procedures or measures shall not
diminish the discretion local authorities may exercise within their own sphere of
responsibility.”

The problem is the differentiation of territorial units of the richer and poorer, which is the
case of the many causes of whether affected (support for the construction leading to
higher property tax revenue, their own economic activity), or not affected (setting the
allocation of proceeds of centrally collected taxes) by the municipalities. Markova (2005:
5) refers to the balancing of conflicting principles of deserving and of solidarity when the
latter is aimed at balancing the gap between poor and rich regions. Personally, we have
to agree that the Czech Republic made the notification that it does not consider itself
bound by this provision. The reason is the total number of municipalities in the Czech
Republic; this number is almost 6,300 and it is the second highest number in the European
Union (the first is France). There are too many small municipalities with the number of
inhabitants not exceeding 1,000 people, there is even one village with only two
inhabitants. Well, the economic pressure to force municipalities to merge could be the
solution to decrease the number of municipalities in the Czech Republic. And of course
large municipalities are offering more service to (hot only their) inhabitants. On the other
hand, the political solutions during the last ten years are very often opposite and small
municipalities are receiving more from shared taxes at the expense of the largest four
cities (Radvan, 2016: 79).

There is the same reason (too many municipalities in the Czech Republic) the Czech
Republic made the notification that it does not consider itself bound by the provision
dealing with consultations with local authorities in the Art. 9(6) of the Charter (“Local
authorities shall be consulted, in an appropriate manner, on the way in which
redistributed resources are to be allocated to them.”). To be honest, the debate is
undoubtedly kept, and recently more and more views and needs of municipalities are
taken into account.

The last two principles from the Art. 9 are fully respected in the Czech Republic. The rule
on grants not earmarked for specific projects (“As far as possible, grants to local
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authorities shall not be earmarked for the financing of specific projects. The provision of
grants shall not remove the basic freedom of local authorities to exercise policy discretion
within their own jurisdiction.””) does not forbid subsidies in individual cases, but tries to
minimize them in proportion to non-specific ones. The access to capital market (“For the
purpose of borrowing for capital investment, local authorities shall have access to the
national capital market within the limits of the law.”) is guaranteed, too. Grants, loans
and bond issue are one of the possible sources of local self-government incomes (Janovec,
2016: 144). To all these possibilities, however, municipalities have approached with
caution, because in all property relations the municipality acts in its own name, on its
account, and above with its responsibility (Radvan, 2016: 80).

9 Local authorities' right to associate

Based on the Municipalities Act (Arts. 49-53), the municipalities may become members
of the voluntary union of municipalities in order to protect and to promote their common
interests. The union of municipalities is a legal entity registered in the register of unions
of municipalities kept at the regional office competent according to the seat of the union
of municipalities. To set the union of municipalities, the municipalities should sign a
contract and the statute. The most common interests to create a union of municipalities
are education, social and health issues, culture, fire protection, public transportation
system, municipal property management, public order, or environmental issues incl.
municipal waste management, water supply, and sewage treatment.

The statute should include the members of the union of municipalities, its name, seat, and
the object of its activity, the bodies of the union of municipalities (incl. the way their
establishment, their competence and the method of their decision-making), the property
put into the union, sources of revenues, rights and obligations of member municipalities,
the method of distribution of profits and the share of members in the settlement of the
loss, conditions for joining and leaving the union, and the content and scope of the control
of the union of municipalities by the municipalities that have formed the union. At least
the two-thirds majority of the votes of the member municipalities is required for the
amendment of the statute.

Small Budgetary Rules presume the same rules for the municipal budget and the budget
of the voluntary union of municipalities, i.e. each voluntary union of municipalities has
its own budget.

Municipalities may cooperate with other municipalities and with municipalities of other
states and be members of international associations of territorial self-governing units.
Unions of municipalities can cooperate with unions of municipalities in other states. The
regions can cooperate with other regions and municipalities and with the territorial self-
governing units of other states and be a member of their international associations.

There are two associations of municipalities with nationwide scope: Union of Towns and
Municipalities of the Czech Republic and the Association of Local Self-Governments of
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the Czech Republic. Regions have their own Association of Regions of the Czech
Republic.

10 Legal protection of local self-government

The principle laid down in the Art. 11 of the Charter reads: “Local authorities shall have
the right of recourse to a judicial remedy in order to secure free exercise of their powers
and respect for such principles of local self-government as are enshrined in the
constitution or domestic legislation.” The interpretation by the Council of Europe brings
more clarity as to the a judicial remedy; the remedy means the possibility of a local
authority to have an access to either a properly constituted court of law, or to an
equivalent, independent, statutory body having the power to rule. The Czech Republic
considers itself to be bound by this provision of the Charter. This principle is fully
embodied in the Czech legal order.

It is again important to distinguish between the exercise of state-administration and the
self-administration. In general, the municipalities, regions and the city of Prague are legal
entities. They are recognized by the law (Municipalities Act, Regions Act, the Act on the
Capital City of Prague). These legal entities are considered to be so-called public entities.
In other words, the broad term of legal entities (legal persons) covers both private legal
entities (such as corporations) and public legal entities (such as the territorial or other
units). They enter into legal relationships and protect their rights before the court. The
Czech Civil Proceedings Code (the Art 21b of the Act no. 99/1963 Sh.) sets forth that if
a territorial unit is a party to court proceedings, it shall be represented by the one who is
entitled to act on behalf of such a unit. For specification of such a person, we need to have
a look into the respective laws, i.e. Municipalities Act, Regions Act or the Act on the
Capital City of Prague. In most cases, the mayor will empower an attorney to represent
the territorial unit before the court.

The territorial units can be a party to two basic types of proceedings. First, they may be a
party to the proceedings in which they try to protect their rights against private entities or
individuals. For instance, they can sue a contractor that he or she did not deliver as it was
agreed in a contract for work. Secondly, they may be a party to a dispute with other
territorial unit. This is typical within its exercise of self-governing powers. If there is any
other either private or public entity encroaching on their rights connected with their self-
governance, they are entitled to have a court of law to hear their case.

Majority of these cases fall within the scope of the Court Administrative Proceedings
Code (the Act no. 150/2002 Sh.). In this code, there are outlined all kinds of proceeding
to which a territorial unit may be a party. These proceedings span from competence
disputes to disputes over division of the property of the territorial unit if divided into more
units.

In general, within the framework of the exercise of self-governance, the territorial units
have right to protect the self-governing rights assigned to them by law and the property
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that belongs to them before the independent court of law, as a regular parties. Hence, the
principles laid down in the Art. 11 of the Charter seem to be adhered to in a sufficient
manner.

11 Future challenges of the implementation of the European Charter of Local
Self-Government in the Czech Republic

The European Charter of Local Self-Government is considered to be an important piece
of legislation (sensu largo) in the Czech Republic. Despite the fact that the Czech
Republic does not consider itself bound by some of the provisions of the Charter, the
Charter has served as the grounds for the national regulation of the territorial units and
for definition of their status. The core principles as laid down in the Charter were
incorporated into the Czech legal order. The reservations made by the Czech Republic
are mainly based on certain historical traditions connected with self-governance and with
how the municipalities and regions functioned in the first years after the restoration of
self-governance in the 1990s. It is however, important to underline, that although the
Czech Republic made some reservations (it does not consider itself bound e.g. by the art.
4(5), 6(2), 7(2) and 9(3,5,6)), the Charter’s principles set forth in these — for the Czech
Republic unbinding provisions — are more or less incorporated in the Czech legal order
anyway. Hence, as for the protection of the values and principles of the Charter as a
whole, we consider the Czech Republic to be complying. Nevertheless, we found several
areas which might be understood as challenging and we outlined them below.

Concerning the constitution and legal foundation for local self-government, it must be
taken into account that the Czech Republic is a specific country with its extremely high
number of small municipalities. In many of them, it is really difficult to ensure the self-
government because of personal reasons and lack of competences. Using the mixed model
of state administration and local self-government (the state transfers the performance of
the state administration to the local self-government units), with the combination of small
municipalities, the legislator had to approach a model in which some municipalities carry
out state administration on the territory of other municipalities. The system of the
Constitution of the Czech Republic and its articles concerning local self-government
could be seen as unclear and often confusing. Generally, the Czech Constitution is quite
brief and the same applies to its parts dealing with the local self-government. As the
Czech Constitutional Court stated, “The Czech constitutional standard of local self-
government is supplemented and enriched by a standard which arises from the
international obligations of the Czech Republic, namely from the Charter of Local Self-
Government.“ (CZ: Constitutional Court, P1. US 34/02) Many issues must be regulated
in the regular acts and the Constitutional Court has to deal with many of the problematic
issues as the Constitution itself does not give any answer. Still, there is no need for any
amendment to the Constitution in this area, as we believe that any changes in the
Constitution shall only be made if extremely necessary.
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All courts, incl. the Constitutional Court must take into account that the principles
expressed by the Charter are not self-executing; local self-government units cannot
invoke these principles before national courts or before the European judicial authorities.
These result were published by the Constitutional Court (CZ: Constitutional Court, PI.
US 34/02) and in the scientific literature (Valachova, Liska, 2016: 220). The Charter does
not have a priority over the laws within the meaning of Art. 10 of the Czech Constitution,
and it must be interpreted in the sense of Art. 1(2) of the Constitution providing “The
Czech Republic shall observe its obligations resulting from international law.” (Czudek,
Kranecova, 2016: 27).

Dealing with the protection of local authority boundaries, especially one issue must be
mentioned: the effort of parts of municipalities to become an independent municipality.
As the existing problems of small municipalities were mentioned several times, there are
quite a strict rules for a new separated municipality, especially to have at least 1,000
inhabitants. The Constitutional Court stated that these inhabitants might be EU citizens
in general, not only Czech citizens (CZ: Constitutional Court, IV. US 1403/09). But there
are many existing municipalities of the population lower than 1,000 in the Czech
Republic. Is not it discriminative to set the limit for new ones? The Constitutional Court
stated it is not with several arguments, especially that it is necessary the local self-
government fulfils all tasks effectively (CZ: Constitutional Court, IV. US 1403/09).

The fact that the distinction between the state-administration and self-administration
was not carried out in a strict manner is a problem. Both, the self-governance and the state
administration powers are, to certain extant, conducted by the territorial units. The large
municipalities were assigned the tasks of state-administration which they have to carry
out for the residents of smaller municipalities. The crucial issue connected with this is
that the exercise of the state administration is conducted by the officials elected by the
residents of the larger municipalities. It means that the residents of the smaller
municipalities have no power to influence it. For this concerns the exercise of state
administration, it seems to be appropriate to establish a new concentrated body of state-
administration for this task. The activity of such a concentrated body would be controlled
by the government and adjusted with respect to the needs of the respective municipalities
upon consultation with their representatives. This approach may draw from the
experience of the former district offices which were a body of state-administration.

The issues of financial resources of local authorities and the economic autonomy of
local self-government units are not really seriously considered in the Czech Republic
(Koziet, 2016). Especially in the context of the fact that the Czech Republic in ratifying
the European Charter of Local Self-Government made the notification, that the Czech
Republic does not consider itself bound by provisions of Arts. 9(3), 9(5) and 9(6). We
believe it is quite reasonable that principles of protection of financially weaker local
authorities and consultations with local authorities are not fully respected, because of a
very high number of small municipalities. On the other hand, the principle of local taxes
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is one of the most important principle and local taxes are condition sine qua non for right
functioning of local self-government.

Example of further development in this area could be Slovakia. Local charges were
simply renamed on local taxes and property tax was added to the group of local taxes.
The fact that property tax is in group of local taxes means primarily the fulfilment of the
principles of economic autonomy: municipalities are entitled not only to decide on the
amount of the tax itself but also on the introduction of the tax. A similar change, connected
with other amendments of the property tax (especially tax rates, may be tax base), if it
was made in the Czech Republic, would mean a fulfilment of one of the four basic
characteristics of real local self-government — economic independence (economic
autonomy) of the municipalities. It must show not only in deciding on the expenditures
of local self-government, but also in deciding on its incomes. Unfortunately, there were
no essential legislative changes in this area between the years 2009 and 2018.

Czech local authorities have enough rights to associate, both at the national and the
international level. The issue to be solved is partially connected with the Art. 4(6) of the
Charter. The only mandatary consultation in the planning and decision-making process
for all matters which concerns local authorities directly is included in the Legislative
Rules of the Government in the preparation of legislation. Art. 5(1) of these Rules
provides that if the bill refers to independent or delegated competences of the
municipalities, it is submitted for comments to the association of municipalities with
nationwide scope. Many times the proposals submitted by the nationwide associations
(Union of Towns and Municipalities of the Czech Republic and the Association of Local
Self-Governments of the Czech Republic) are opposed. Moreover, the Legislative Rules
of the Government were approved as a resolution and not as a generally binding
regulation. Legislative Rules must be observed only in the case of government bills (bills
prepared by the departments — ministries). As regard other legislative’s initiatives,
consultations are not mandatory even at the level of nationwide associations. (Czudek,
Kranecova, 2016: 28-29)

In spite of all these challenges and — we might say imperfections of the complex
incorporation of the Charter into the Czech legal order, it shall be emphasized that as for
the self-governance at the general level, the legal order of the Czech Republic is a
complex legal order of a modern state that follows the rule of law (Rechtsstaat).
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1 Introduction and History

The Republic of Estonia (Eesti Vabariik) is a state in northern Europe. Estonia declared
independence 24 February 1918, after having been part of the Russian Empire since 1710.
In 1940-1991, Estonia was occupied by the Soviet Union (1940-1941, 1944-1991) and
Nazi Germany (1941-1944). Independence was restored 20 August 1991 and Estonia
joined the European Union 1 May 2004. Estonia is a parliamentary republic.

Estonia’s first Constitution was adopted by the Constituent Assembly 15 June 19202, The
second Constitution was adopted 24 January 1934°, and was in force until the third
Constitution was enacted 1 January 1938¢.It remained in force de facto until 16 June 1940
when the Soviet Union occupied Estonia and de jure until 28 June 1992 when the fourth
and current Constitution of the Estonian Republic was adopted by referendumd. All the
Constitutions include chapters on local self-government. In the 1992 Constitution, local
self-government is mentioned in 26 articles, and Chapter XIV Articles 154 — 160
specifically regulate the institution.

The concept of local governance is as old as the history of humanity but only recently has
it entered into broad discourse in the academic and practical literature. Globalization and
the information revolution are forcing a re-examination of citizen-state relations and roles
and the relationships of various orders of government with entities beyond government-
and, thereby, an enhanced focus on local governance (Shah & Shah, 2006:2).

The traditions of self-government in Estonia are among the longest in Europe. In addition
to domestic experts, it has also been highlighted by foreign academics. For example,
Professor Wolfgang Drechsler, now of Tallinn University of Technology, has written in
a foreword to a book: "Historically, Estonia as a state emerged from local governments
and Estonians have known communal self-government as a form of community life
centuries longer than almost any other nation in Europe” (Schober, 2003:5). Renowned
Estonian statesman and professor Jiri Uluots wrote: "A well-known English lawyer once
said that there is no mightier institution than the English parliament in terms of age,
importance and influence. This statement could be paraphrased to suit Estonia. There is
no legal principle that could compete with the idea of self-government in terms of age,
continuity and education in Estonia. The Estonian self-government is the cornerstone of
the present times." (Uluots,1934:159). Uluots also analysed aspects of administrative
division and management of power. Estonia was divided into eight counties, and into
parishes and villages, with each county having its own assembly and the council of elders
(Runnel,2004:39). It is worth noting that, despite the centuries-long domination of foreign
powers, the principles of administrative division set out above remained largely
unchanged. Even today, in Raplamaa (Raikkiila), Estonia's first exercise of popular power
in community governance, the assembly of elders (Estonian: kdrajad), similar to those in
Nordic countries, is celebrated. (Runnel, 2004:44). One of the most important historical
sources of Estonia, the Livonian Chronicle, published in Rostock in 1578, also mentions
this (Tarvel, 1982: 172-173). Several cities (Estonian: linn) have had a tradition of self-



LocAL SELF-GOVERNMENT IN EUROPE | 123
S. Ladne, S. Méeltsemees & V. Olle: Local Self-Government in Estonia

governance since the Middle Ages (e.g. Liibeck Law in Tallinn from 1248 onward).
Estonian cities were also very active in the Hanseatic League.

This shows that historically, the local government has been a very important institution
in Estonia. A new stage of development began in the early 19th century. Rural
municipalities (Estonian: vald) as institutions of local self-governance were formed in the
Estonian province (Estonian: kubermang) in 1816 and in the Livonian province in 1819.
Rural municipalities were originally established within the boundaries of landed estates.
The rural municipalities became more independent in 1866 when a rural community
governance law was enforced. Councils, executive boards and mayors were elected in
rural municipalities under the law, and since then we can speak about local self-
government in Estonia that is based on modern principles. Leaders of the national
awakening, as well as politicians and academics rated very highly the law of 1866 and
the local governments that were formed under it. In the 1890s, a radical administrative-
territorial reform was carried out with only about 400 municipalities of the approximately
1,000 initially formed ones remaining. In 1877, Liibeck Law became invalid on the
territory of the present-day Estonia and the 1870 Russian Cities Act was enacted. (Laéne
etal.,2017)

With the Decree of the Russian Provisional Government of 5 July 1917 "On
Administration and Temporary Organisation of Self-government in the Province of
Estonia", Estonia was turned into an autonomous administrative unit the borders of which
coincided with the area inhabited by Estonians (incl. north Livonia). On 13 June 1917,
provisional regulations were issued on the election of provincial councils and rural
councils in counties. The regulations stipulated that members of a county council had to
be elected by the county electoral committee. One representative per 1,000 voters in the
local governments was elected to the county electoral committee. In turn, the county
electoral committee elected the county council. The meeting was the executive body of
the county council. On 2 July 1917, the Provincial Assembly comprising representatives
of local governments was convened and declared itself the supreme power in Estonia.

The Estonian local governments made an extraordinary contribution to paving the way
for the statehood, which resulted in the "Manifesto to all the people of Estonia" 24
February 1918, in which Estonia was declared an independent democratic republic within
its historical and ethnic borders. There were eight historical counties within the
boundaries of the independent Estonian Republic. The manifesto called on the local
government institutions to immediately continue their work (Manifesto to all the people
of Estonia,1918.)

It is emphasised in the commentaries of Estonia's 1992 Constitution that local self-
government played, and still plays, a very significant role in the emergence, restoration
and development of the Estonian State. (Eesti Vabariigi pShiseadus: kommenteeritud
véljaanne,2017)
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In 1920, the Association of Estonian Cities was founded and, in 1921, the Association of
Municipalities of Estonia, both of which contributed greatly to the development of the
state and local governments. In 1924, the first nation-wide congress of local officials took
place where the development of local governments and relations with state institutions
were critically discussed.

The associations were very active in pursuing international relations. In 1925, the
Association of Estonian Cities became a member of the International Union of Cities
(TULA). In 1927, the local government associations of Estonia, Latvia and Lithuania
established the Baltic Committee, which was active until 1940. The 1920 Constitution
provided for directly elected local councils and their right to impose taxes. However, local
self-government was largely considered to be a segment of public administration. A co-
operation assembly of local governments was formed. In 1933, the Constitution was
amended and rural municipalities, towns and cities were recognized as local self-
government units, which meant the transition to a one-level local self-government system.
The 1938 Constitution required the re-establishment of a two-level system but at the
second level, it was delegated self-government. In 1938, a new county law was adopted:;
in 1937, a new rural municipality law came into force, and a new city law came into effect
in 1938. In 1939, a rural municipality reform was carried out. As a result, only 248 rural
municipalities remained instead of earlier 365; in addition, there were 33 cities. This
created a new national legal and organisational basis for the development of the local self-
government system and the implementation of a wealth of previous experience.

The events that unfolded 21 June 1940, which followed the secret protocols of the
Molotov-Ribbentrop Pact, brought along a fundamental but, unfortunately, negative
change. Along with the liquidation of the Estonian Republic, the Soviet occupation
regime commenced with the abolishment of the local self-government system in summer
1940. Many former local government leaders were deported to Siberia. In August 1940,
the Association of Estonian Cities and the Association of Municipalities of Estonia were
closed down. In August 1940, the Constitution of the Estonian Soviet Socialist Republic
(ESSR) was adopted which stipulated, for example, that all power in the ESSR belonged
to rural and urban working people through councils of people's representatives (Article
3). In 1950, rural municipalities, cities and counties were also formally abolished and an
administrative-territorial reform was carried out. The regime tried to erase the memory of
the earlier self-governing way of life from the minds of the people, both in substance and
in form.

General changes in society in the second half of the 1980s gave rise to the idea to restore
the local-self-government system and facilitated the subsequent steps to realize it. In
August 1989, the Supreme Council of the ESSR adopted a decision of utmost significance
titled "Implementation of Administrative Reform in Estonian SSR." The decision
stipulated that, based on experience gained prior to 1940 and on the knowledge gained
from democratic countries, an administrative reform was to be carried out in 1990-1994.
On 10 November 1989, the Local Government Act was adopted which, as far as we know,
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was the first law in Central and Eastern Europe to restore local democracy. On 10
December 1989, representative councils were elected in villages, towns, regional towns,
republican cities and counties. Following the election, the actual restoration of local self-
government began.

On 19 September 1989, representatives of towns and cities gathered in the town hall of
Estonia's second largest city Tartu in order to restore the Association of Estonian Cities
(ELL) on the basis of legal continuity. The same principle was followed when the
Association of Municipalities of Estonia (EMOL) was restored. In February 2018, ELL
and EMOL merged into a single national association. Both national and international co-
operation between local governments had once again become part of a democratic society.
Also, a third local government association was founded but it was short-lived. Local
authorities began to establish county associations of local governments that formed the
Union of Estonian Local Government Associations. On 1 January 1990, Estonian districts
which had been reorganized into counties and so-called republican cities began
functioning as local self-government units. In 1989-93, the restoration of local self-
government took place at the first level of the self-government system: All villages,
townships and district cities were required to draw up socio-economic development plans
and statutes that had to undergo a hearing in the administrative reform expert committee
set up by the Presidium of the Supreme Council; after a successful hearing, the Supreme
Council Presidium granted the administrative units self-governing status. On behalf of
the government, the Administrative Reform Committee coordinated the administrative
reform. In addition to government representatives, the committee consisted of leaders of
the local government associations and academics. Colleagues from Finland, Sweden,
Denmark, Germany and other countries (Vakkuri & Stenvall, 2010; Schenk, 2010;
Kaldmae, 1992; Franzke, 2010), as well as the Council of Europe and the IULA, provided
assistance in restoring local self-government in Estonia. Representatives of the
Association of Finnish Cities and the Association of Finnish Municipalities played a
particularly important role. Estonia became a special guest in the Council of Europe in
1991, and then had the opportunity to participate in the work of CLRAE.

In May 1993, the Estonian Parliament Riigikogu decided that the local self-government
system is a single-level one. In June 1993, the Local Government Organisation Act
(CODE) was adopted. In terms of protecting the local governments' rights, the 2002
Constitutional Review Court Procedure Act is of great significance because it allows local
councils to directly turn to the Supreme Court. The local councils have exercised the right
fairly frequently, also in connection with the administrative reform launched in 2016-
2017. Until 2017, mergers of local governments only took place on a voluntary basis. In
2016, the Administrative Reform Act was passed under which, following the local
election in October 2017, 79 local governments (64 rural municipalities and 15 cities)
were formed instead of earlier 213 rural municipalities and cities.

Research-driven decisions, analyses of activities and their outcomes have become
increasingly important for local government. NGO Polis, established in 2004, and
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conferences, forums and discussions organised by the Polis network (which comprises
local government associations, universities, politicians and officials of the central
government, as well as other institutions) have become the forums for discussing
important issues of the development of the state and local self-government. For example,
a discussion on state and local government partnerships was jointly prepared for the
parliament to ponder as a matter of national importance. The Assembly of Local
Governments has become a new form of cooperation. The First Assembly of Local
Governments took place in the parliament building 4 October 2016 where a resolution
addressed to the leaders of the country and local governments was adopted (Léane et
al.,2017:82). A bill on declaring 1 October a national holiday, the day of local
governments, was submitted to the parliament by participants of the Second Assembly of
Local Governments, and is being discussed in the parliament. On 19 February 2018, a
meeting with the parliament speaker and a forum "The Estonian State and Self-
government — 100" took place in the parliament building. Ten proposals regarding the
direction of development of the local governments and the regional level were presented
at the forum by Polis, attracting a lot of attention among politicians, academics and
experts. (Lédéne et al.,2018).

Estonia joined the European Union in 2004, and the Estonian local governments sent their
representatives to the EU Committee of the Regions. Representatives of Estonian local
governments and their associations actively participate in international co-operation, e.g.
through CLRAE and CEMR. CLRAE has adopted three reports on local democracy in
Estonia, following monitoring visits in 2000, 2010 and 2017.

2 Constitutional and Legal Foundation for Local Self-government

The Estonian Constitution guarantees significant rights to local governments. Local self-
government is mentioned in 26 articles of the Constitution and Chapter X1V Articles 154
— 160 specifically regulate the institution. It is important to add, that articles of the
European Charter of Local Self-government were incorporated into the Constitution
before the Estonian Parliament ratified the Charter 28 September 1994¢. This was possible
because Estonian experts and politicians used the Charter's provisions in the
Constitutional Assembly when the 1992 Constitution was drawn up. For example, in
1991, Assembly's expert Sulev Lidne emphasized in his report to the Assembly: "At this
stage of development, we are unlikely to be able to formulate more precisely the place
and structure of local self-government in the Estonian society and, therefore, we must
agree to leave as much room for improvement as possible, both in terms of practical
activities and regulating the relevant social relations in the future, which Article 2 of the
Charter allows. However, regarding Article 117 of the draft constitution, we ought to
compare the wording with the Charter's Article 3 (1)" (Lééne, 2015:56).

The section on local self-government of the final report by the committee, that had been
set up by the government to formulate a legal opinion on the draft constitution, ties in
with the above: "Despite a long dispute, the committee, similar to the Constitutional
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Assembly, did not reach consensus on the question of whether local self-government in
Estonia has been given a status based on the state-oriented or the community-based local
government theory. The text of the Constitution represents a compromise. Article 154 (1)
refers to the community-based theory while Section 2 refers to the state-oriented one. The
European Charter of Local Self-government that Estonia has ratified does not determine
which approach is preferred. (Eesti Vabariigi pdhiseaduse juriidilise ekspertiisi komisjoni
16pparuanne, 1998:1-2). German lawyer Professor Rolf Stober, who submitted a thorough
analysis of the sections regulating local self-government of the Estonian draft
constitution, said among other things: "Chapter XIV of the Estonian Constitution is
devoted to local self-government. The organization of the Estonian Constitution differs
from the German one, which only mentions local self-government in Article 28 of the
Constitution "The Federation and States". A separate indication in the Constitution shows
the special appreciation that the Estonian parliament has of local self-government.
(Stober,1997:4).

The strong representation of local self-government in the Estonian Constitution has also
been noted by other foreign experts. For example, Finnish Professor Aimo Ryynénen and
statesman Juhani Nummela have stated that Estonia, moving from dictatorship to
democracy, has wished to ensure the transition of society with strong local self-
government and, along with it, has also provided constitutional guarantees to local
governments. The authors even say that the guarantees provided to the local governments
by the Estonian Constitution are a showpiece of the Charter's principles.
(Nummela&Ryynidnen,1993:186,199-200).

Chapter X1V of the Constitution establishes the principles of representative democracy in
local governments (Article 156), the basis for relationship with the state (Articles 154,
157, 158 and 160) and between local governments themselves (Article 159). Articles 154
and 157-160 of the Constitution along with the European Charter of Local Self-
government grant various rights to local authorities (i.e. they provide constitutional
guarantees). The obligated subject of the rights is the state, and in this context it means,
first of all, the legislative and the executive branches.

The second sentence in Article 3 (1) of the Constitution states that generally recognised
principles and rules of international law are an inseparable part of the Estonian legal
system. In principle, the generally recognised principles and rules of international law are
directly applicable in the Estonian legal system. Cases taken to Estonian courts may be
based upon them. Chapter X1V of the Constitution regulating local self-government is in
accordance with the principles established in the Charter which Estonia ratified without
reservations.

Some other articles of the Constitution also mention local self-government. One of the
constitutional guarantees granted to local governments results from Article 65 which
states that the parliament manages the affairs of the state over which the president, the
government, other national authorities or local governments hold no power of decision.
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Article 79 of the Constitution prescribes that if the president is not elected by the
parliament even in the third round of voting, the parliament speaker will convene an
electoral body. The electoral body comprises members of the parliament and
representatives of local councils. Article 14 stipulates that it is the duty of the legislative,
the executive and the judiciary branches, and local authorities to guarantee the rights and
freedoms provided in the Constitution etc.

According to the Local Self-government Organisation Act, adopted 2 June 1993f local
self-government is based on the following principles: 1) independent and final resolution
of local issues, and organisation thereof; 2) mandatory guarantee of everyone's lawful
rights and freedoms in the rural municipality or city; 3) observance of law in the
performance of functions and duties; 4) the right of the residents of a rural municipality
or city to participate in the exercise of local self-government; 5) responsibility for the
performance of functions; 6) transparency of activities; 7) provision of public services
under the most favourable terms. One of the principles of local self-government is the
right of residents of local governments to participate in the exercise of local self-
governance. According to the Local Self-Government Organisation Act, at least 1% of
the residents of a local government with the right to vote, but no less than five such people
have the right to initiate adoption, amendment or revocation of local legislation. The local
council has the right to conduct opinion polls on essential issues among the residents of
the local government. Carrying out an opinion poll is obligatory if redrawing the
boundaries of the local government is considered. The results, however, are but of an
advisory nature. The budget must be based on the local government development plan.
The draft development plan must be made available to the public before it is approved by
the local council. Starting from 2003, the law on permanently inhabited small islands
establishes that a general meeting of the islanders has to be convened once a year; the
decisions adopted at the meeting are recommendatory for the local council.

All local governments — cities and rural municipalities — are equal in their legal status.
There are but two exceptions. Local elections in capital Tallinn are held by city districts
(as of 1993, Tallinn consists of eight districts). Under the Local Self-government Council
Election Act?, half of the mandates (40 mandates since 2009) are equally divided between
the districts (5 mandates each) irrespective of the number of population, and the other
half (39 mandates) is divided according to the number of population. Under a 2003
amendment of the Permanently Inhabited Small Islands Act", a mandatory meeting of
residents has to be held on small islands at least once a year.

Under the Administrative Reform Act, an administrative reform was completed in
October 2017. The number of local council members was reduced from 2,026 to 1,019.

A very important provision allowing local governments to protect their rights is found in
the Constitutional Review Court Procedure Act, especially in Article 7: "A local
government council may submit a request to the Supreme Court to declare an Act, which
has been promulgated but which has not yet entered into force or a regulation of the
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Government of the Republic or a minister which has not yet entered into force, to be in
conflict with the Constitution or to repeal an Act which has entered into force, a regulation
of the Government of the Republic or a minister or a provision thereof if it is in conflict
with constitutional guarantees of the local government." For example, 26 local councils
lodged complaints with the Supreme Court's Chamber of Constitutional Supervision to
challenge the constitutionality of the Administrative Reform Act. The ruling of 20
December 2016 declared the law to be in conformity with the Constitution, except for the
provision which set up a limit on the compensation for merger costs (100,000 euros).
Also, the regulations of the Government on mergers of local governments were
challenged by several local councils, but the Chamber of Constitutional Supervision
declared all challenged regulations to be in conformity with legislation and the
Constitution. There are much more case-law concerning the Charter and Constitution.
The local governments may also turn to administrative and civil courts.

Estonia actively participates in the work of CLRAE and contributes to the development
of the legal environment and practices pertinent to local self-government. The reports and
recommendations prepared by CLRAE on local democracy in Estonia are also significant.
The main focus of these documents has been on the compliance with the provisions of
the Charter in Estonia. Three reports have been drawn up on Estonia — in 2000, 2010 and
2017. The paragraphs below outline some of the most important recommendations from
different years.

The report of 2000 highlighted (and offered recommendations on the matter) that the
reform of Estonia's administrative-territorial organisation should not focus only on local
governments but also include the central government and counties, and also pointed out
that larger local governments are more capable of providing public services at a higher
level. Administrative reform was touched upon in all the reports because the territorial
organisation of Estonia had required improvements and changes for quite some time, and
the CLRAE analyses also emphasised this. Several Estonian Governments drew up plans
to carry out an administrative reform but, for various reasons, they were not executed
until 2017.

The report of 2010 addressed the situation of local democracy in Estonia with the aim of
assessing the activities that had been carried out. In the opinion of the CLRAE delegation,
there were certain issues that needed reforming in Estonia: The status of capital Tallinn,
the financial resources allocated to local governments, and the process of holding
consultations with local and national associations of local governments. Following the
report of 2010, the 2011 local government forum insisted that the government fully
implement the CLRAE recommendations promptly. Such an attitude and show of
initiative express the interest of the forum attendees in improving Estonian policies and
society, and attest to their determination to do it.

The report of 2017 highlights points with which CLRAE is satisfied. These include, for
example, amendments to the State Budget Act and the Estonian institutions initiating a
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comprehensive reform to change the country's territorial organisation at the national and
local levels. However, CLRAE still recommends changing the strategy and implementing
changes regarding several issues: For example, distinguishing between local and national
tasks, the lack of financial resources to fulfil the tasks assigned to local governments, and
their excessive dependence on state subsidies and allocations. The report recommended
that the legislation which regulates the distribution of responsibilities between local
governments and the state, and the consolidation of democracy be amended, and financial
inconsistencies in the legislation and in the performance of joint tasks be resolved.

Despite the Constitution and the current legal system generally being in good harmony
with the principles of the Charter, there are still several important local self-government-
related issues in Estonia. The most important issues have to do with the realisation of the
Charter's Article 9 and the overall compliance with the fiscal autonomy principle,
including the matter of local taxes. The issues of regional governance and development,
alongside with ensuring the balanced development of all parts of the country, continue to
be a major issue.

3 Scope of Local Self-government

Estonia began to build democratic institutions (political parties and multiparty elections,
the cabinet system, autonomous local governments) and a market economy while still a
part of the Soviet Union (Sootla & Liaine, 2013). At the end of the 1980s, Estonia
established a dual system (Bennett, 1993) of municipal government. It presumed a strong
autonomy of local authorities.

The Estonian Constitution distinguishes between self-governmental tasks (“local
matters") (Article 154 (1)) and national tasks (“duties of the national government")
(Article 154 (2)). The local government has general authority to make decisions on self-
governmental tasks and organize them, i.e. to decide and administer all issues of local life
without a special authorisation. It is impossible to establish an exhausting list of self-
governmental tasks, i.e. their closed catalogue c). Delegated authority (national tasks)
comes from the law or from an agreement between the state and the local government
(contract under public law). Qualification of public tasks performed by the local
governments emanates from the dualistic theory.

Local matters, following from the substantive criterion, are matters which spring up from
the local community, concern it and, following from the formal criterion, are not within
the competence of any national body, or upon which no national body has been conferred
competence under the Constitution.

Self-governmental tasks may be classified in many ways. The classification into
voluntary and mandatory self-governmental tasks is the most important one™.
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Voluntary self-governmental tasks are tasks which the local government is not obliged to
perform but which it can choose to perform any time. This comes from the above fact that
the local government has a so-called right of discovery of new tasks in the sphere of local
matters. Regarding voluntary self-governmental tasks, the local government has the right
to decide whether, when and how the tasks are performed. The law does not require the
local government to perform voluntary self-governmental tasks?. For example, voluntary
self-governmental tasks are as follows: Cooperation with other (incl. foreign) local
governments, the organisation of various cultural events, the provision of opportunities
for recreational activities, and the establishment of certain structural units, etc.

Mandatory self-governmental tasks are tasks which the local government is required to
perform by the state due to increased public interest. The legislator has the right to turn
the performance of a voluntary self-governmental task into a mandatory one (a statutory
self-governmental task) if — taking into consideration the right to self-management — this
is a proportionate measure to meet the objective allowed by the Constitution?.

The requirement to perform the task may be unconditional (the task must be performed
in any case) or conditional (the task must be performed if necessary or under certain
conditions). In principle, in case of mandatory self-governmental tasks, the local
government is only free to decide how to perform the task, and not whether to do it.
Mandatory self-governmental tasks have been specified, for example, in Article 6 (1) and
(2) of the Local Government Organisation Act: To organise the provision of social
services in the local government, to pay welfare benefits and provide other types of social
assistance, to offer welfare services for the elderly, to organize cultural, sports and youth
activities, to manage housing and utilities, to ensure local government maintenance and
waste management, to coordinate spatial planning, local public transportation and the
construction and maintenance of local streets and roads unless these tasks have been
assigned to other bodies by law (Article 6(1)); to organise the maintenance of pre-
schools, primary and middle schools, secondary schools, schools offering after-school
programmes, libraries, community centres, museums, sports facilities, shelters, care
homes, health care institutions and other local agencies if such agencies are owned by the
local government. Law may prescribe that specified expenses of such agencies are
covered from the state budget or other sources (Article 6(2)). Pursuant to Article 6 (3) (1),
the local governments also performs and organises the performance of tasks that are
assigned to them by other laws. For example, deriving from Article 13 of the now invalid
Building Act, the obligation to ensure the construction of public roads, the development
of public green spaces, the installation of street lighting and the construction of surface
water drainage to the boundary of a land unit specified in a building permit on the basis
of a detailed land use plan are essentially obligatory tasks that are within the competence
of the local governments for the purposes of Article 6(3))1) of the Local Government
Organisation Act®; also, somewhat more extensive tasks deriving from Article 131 (1)
and (3) of the valid Building Code are obligatory self-governmental tasks*. Also, covering
the operational expenditure of the local council is a mandatory self-governmental task for
the purposes of Article 6(3)(1) of the Local Government Organisation Act®. National
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(non-local, supra-local) tasks are the public tasks which do not highlight any relation, or
predominantly any relation, to particular interests of the local community.

Pursuant to the first sentence of the Constitution's Article 154 (2), obligations may be
imposed on a local government only pursuant to the law or by agreement with the local
government. "Pursuant to the law" may mean under a law, decree and, in certain cases,
also a regulation (if it is a less intensive restriction of the local government's right to self-
management, and if there is a precise and clear provision delegating authority in the law
which corresponds to the intensity of the restriction)®.

Provided that the requirement of adequate financing from the state budget, legal
reservation and the principle of proportionality are observed when the national task(s) are
delegated, prescribing local governments legislatively the way of performing the tasks
and the form of it or some other parameter do not constitute a violation of their
constitutional guarantee. In principle, the local government's right to self-management,
that is provided in the Constitution's Article 154 (1), does not extend to the performance
of the national tasks®%”. However, this does not mean that the legislator may not grant the
local government a certain right of discretion when performing the national tasks. The
stronger the impact related to the performance of a national task, the more valid granting
such right of discretion is, and vice versa.

The delegation of the national tasks to the local governments requires a specific legislative
provision to delegate authority. The delegation of both individual matters and sub-
domains is possible. The possibility of an infringement of the local governments' (and
other persons') rights must be born in mind when performing national tasks®. The fact that
it is a national task does not exclude the involvement of the local governments in the
decision-making process. In each specific case, such an involvement should provide the
local governments with an opportunity to present their positions as well as ensure that
balanced and reasoned decisions are made?.

The Ministry of Internal Affairs drew up guidelines for defining mandatory self-
governmental tasks and the national tasks performed by local governments. The
document contains well-known criteria presented in legal literature for defining such
tasks. It employes the exclusion method: The task, which is not self-governmental in
nature, is considered to be a national one performed by the local government
(Kohustuslike kohaliku omavalitsuse iilesannete ja kohaliku omavalitsuse tiksuste
tdidetavate riiklike lilesannete piiritlemise juhend, 2009).

In the rulings on cases involving constitutional review proceedings, the Supreme Court
has qualified the following issues as local matters:
e The restriction of driving vehicles into the Old Town of Tallinng,
e The obligation to ensure the construction of public roads, the development of public
green spaces, the installation of street lighting and the construction of surface water
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drainage to the boundary of a land unit specified in a building permit on the basis of
a detailed land use plan that derive from Article 13 of the now invalid Building Act?;
The organisation of internal work of the local government, incl. the establishment
of an organisation necessary for the provision of public services®4% ;

The organization of local elections®;

The covering of the operational expenditure of the local council®;

The determination of land use??;

The possession, use and disposition of local government property*!;

Making decisions to assume debt obligations (e.g. a loan, capital lease, issuing of
bonds, other long-term obligations requiring payment in the future)2&12,

The Supreme Court has qualified the following issues as national matters:

The formation of a national-territorial autonomous unit?3;

Everything to do with national borders and border regime4&2°;

The formulation of a health policy, including alcohol policy?S;

All issues related to monuments and markers of war graves?;

The establishment of detailed procedures for elections, based on the principles of
the electoral system>&7;

The setting of the minimum number of local council members®;

The establishment of the requirements for the institute of representation in civil
cases'’;

Making final decisions on the exploration and extraction of mineral resources?s;
The establishment of titles of intended purposes for nationwide uniform cadastral
unitst®;

The statutory obligation of local governments to ensure that primary education is
acquired in private general education schools, incl. covering the schools' operational
expenditures?;

The regulation of the principles of national waste management?;

The changing of the country's administrative-territorial organisation on the initiative
of a local government or the national government??;

The establishment of the basic principles for determining the capabilities of the local
governments?;

The obligation of a local government to contribute to the financing of a general
education school of another local government on behalf of their resident pupils who
have places in a school of their local government but choose to attend another one?.

The Supreme Court has qualified the locking a wheel of a motor vehicle that has been
parked without a valid parking ticket or in an area not specifically designated for parking
as both a local matter and a restriction of the right of ownership?*.

The Administrative Law Chamber of the Supreme Court (ALChSC) has ruled that the
local government determining the intended use of a land unit in proceedings initiated with
a purpose of keeping the land unit state property, is a local matter?s.
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The right to self-management (independence, autonomy, self-liability, discretion in
decision-making and freedom of judgement -- Article 154 (1) of the Constitution entitles
the local government to decide and administer local matters freely, i.e. without the state’s
guidelines on expediency, and ensures an ability to make decisions according to one's
political ideas. It means the right of the local government to decide when and how, or
whether, to deal with the matters within its competence. For this purpose, all legal ways
of performing the public tasks — those of public law and private law in nature, direct and
indirect, planned, spontaneous and routine ones — may be employed. The right to self-
management includes also the right of the local government to adopt regulations and issue
administrative acts.

The Supreme Court has stated that the independent resolution of issues means autonomy
of the local governments, which is a central principle of the Charter?. The Court has also
said that independent resolution of local issues means that members of a local council
may make decisions independently from the central government and put local interests
first. In case of a conflict between state and local interests, a local council member must
have a possibility to resolve local issues independently and in the interests of the
community?®. At the same time, the Supreme Court declared two laws to be compatible
with the Constitution which enable parliament members and local council members to
carry out two mandates at the same time: The Status of the Members of the Riigikogu Act
and the Local Government Organisation Act Amendment Act, which were adopted in
June 2017 and entered into force on the day of the local election in October 201777,

The local governments' right to self-management is not unlimited. The legislator may
impose restrictions on the local governments' right to self-management. The restrictions
may be direct or indirect. For instance, a restriction on the right to self-management may
be:
e A general restriction put on the sphere of matters within the competence of the local
government;
e A one-time transfer of a matter into the competence of the state (Article 65 (6),
CRE);
e The imposition of an obligation to resolve a certain local issue;
e A prescription of the way mandatory local tasks must be performed (Madise,
2001:55).

Seeing that the purpose of the constitutional guarantees established in Chapter 14 of the
Constitution is to ensure the position of the local governments within the national
administrative organisation as well as their inherent competence, the Supreme Court has
stated that the right to self-management can only be infringed upon when a legislative
measure specifically infringes on the rights of the local governments, not on those of all
participants in legal relationships in the same manner?8%29,

The right of the local governments to be heard during an administrative procedure derives
from the Administrative Procedure Act (APA) as a general act (Article 40; a special
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regulation in the open procedure — Article 49) but also from special laws. For instance,
the Planning Act establishes that a national spatial plan is drawn up in cooperation with
ministries and the national associations of local authorities. The parliament, the local
governments as well as individuals and agencies that may have a legitimate interest in the
significant environmental impact that may be presumed to result from the implementation
of the national spatial plan or in the spatial development of the planning area, including
non-governmental environmental organizations represented by an organization uniting
them, are invited to participate in drawing up of the national spatial plan (Article 15 (1)
and (2)).

A hearing is informal (Article 5 (1), APA). The local government is able to exercise the
right the fullest when it has an opportunity to be informed about the eventual resolution
of the act and its recitals®®. Opinions and objections regarding legal and factual conditions
that are presented by a participant in the proceedings must be relevant, concrete and clear.
Also, the participant in the proceedings must be set a reasonable deadline for the provision
of the opinions and objections. If the representative(s) of the local government does not
attend the hearing or fails to provide the objections within the set time-limit, the state
administrative body may decide the matter without hearing the local government,
provided that it has otherwise established essential facts.

Issuing an administrative act or taking measures without a hearing is legal only in the
cases provided by law. To ensure the effectiveness of the proceedings, Article 40 (3) of
the APA lists grounds granting a state administrative body the right to exercise discretion
in handling the case without hearing a participant in the proceedings (prompt action is
needed to prevent damage arising from a delay or to protect public interests; the resolution
is not made against the participant in the proceeding not present at the hearing, etc.).

Failure to give an opportunity to be heard is such a gross violation of the requirements of
the administrative procedure that, irrespective of the judgement rendered on the content
of the administrative act, it will result in the administrative act being abrogated®!,
especially in case of discretionary decisions and in cases when the decision is the harshest
one possible®?&3, If the right to be heard is violated, the court may refrain from declaring
the administrative act null and void only when it is convinced that an appropriate hearing
of the person (incl. a local government) would not have resulted in an administrative act
more favourable for the person. The administrative body has the burden of proving that
even a lawful hearing would not have resulted in a different administrative act, taking
into account the circumstances presented by the person®.

Pursuant to Article 158 of the Constitution, the boundaries of a local government may not
be changed without hearing the opinion of the local government.
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4 Protection of local authority boundaries

In the early 1990s when local self-government was restored in Estonia, there were 250
local governments (rural municipalities and cities) in the country with the population of
1.5 million residents. Many politicians and academics expressed the opinion that local
governments were too small and their number ought to be significantly reduced.

Article 158 of the Constitution provides that the administrative area of a local government
may not be changed without hearing the opinion of the local authority. The requirement
complied with Article 5 of the European Charter of Local Self-Government, under which
changes in local authority boundaries cannot be made without prior consultation of the
local communities concerned, possibly by means of a referendum where this is permitted
by statute.

On 22 February 1995, the parliament passed the Territory of Estonia Administrative
Division Act*. Before the said law was enacted, it had not been possible to merge local
governments without a decision of the parliament. Although even at the time the need for
a radical administrative-territorial reform and merging of small rural municipalities and
cities were discussed and written about, the parliament decided in 1993 to divide (hot
geometrically but in principle) five rural municipalities into two'.

The Territory of Estonia Administrative Division Act stipulated that a local government
cannot be abolished, or its boundaries or name changed without hearing the opinion of
the local council concerned. The council has the right to carry out polls on important
issues on the territory of the local government. The local government has the right to
protect its legal rights and resolve disputes in court. A change in the administrative-
territorial organization may be initiated by the Government or a local government. The
final decision lies with the Government.

The first merger of local governments under the law — that of the town of Parnu-Jaagupi
and the rural municipality of Halinga — took place in 1996. The merging local
governments received a special subsidy from the Government, which has been allocated
to merging local governments ever since. In subsequent years, mandatory mergers of local
governments on the initiative of the central government were also discussed but, until
2017, only voluntary mergers took place.

At first, changes in the administrative-territorial organization were possible only during
regular local elections. These were held every three years. As a short-lived exception, a
law amendment allowed for mergers prior to the 1999 local election but then the
amendment was invalidated. It was found that, without changing the Constitution, no
mergers can be carried out in between regular local elections. At the same time, it was
also decided that local elections be held every four years and, as said above, changes in
the administrative-territorial organization be allowed between elections.
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Relevant amendments to the Constitution were introduced in 2003, and according to
Article 156, the council, which is elected in a free election for a period of four years, is
the representative body of the local government. The law allows the council's term of
office to be shortened in case of a merger or a division of the local government, or in case
the council cannot perform its functions.

The Promotion of Local Government Merger Act™ was adopted in 2004. According to
Article 1, the purpose of the Act was to facilitate mergers of local governments and to
improve the administrative organization of said areas, which would bring along improved
administrative capacity and capacity to write successful project applications, as well as
better availability and quality of public services provided by the local governments, and
the development of the capacity for local government cooperation.

Overall, 72 rural municipalities and cities voluntarily merged to form 30 rural
municipalities in 1996-2016 (Table 1).

Table 1:  Number of Estonian local governments in 1993-2018 after local elections

Year Rural Urban local Total number of local
municipalities governments governments
1993 193 62 255
1996 193 61 254
1999~ 205 42 247
2002 202 39 241
2005 194 33 227
2009 193 33 226
2013 185 30 215
2017 64 15 79

x In this case, one rural municipality (Abja) and one urban settlement (Abja-Paluoja) in Viljandi
County merged in 1998.
xx In this case, three rural municipalities on the island of Saaremaa merged in 2016.

A radical administrative-territorial reform was carried out in October 2017 in connection
with a local election; for the first time since the restoration of independence, along with
voluntary mergers, mergers were also initiated by the central government.

There were 213 local governments in Estonia before the latest local election but only 79
local government remained after the election, including 64 rural municipalities and 15
cities.

Although many small rural municipalities and cities had merged since 1996 (in particular,
cities and their surrounding rural municipalities), it was found in the 2000s that the pace
of the recent mergers of small municipalities was too slow. The Government prepared
several projects to accelerate the process. For example, a map of 100-110 local
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governments was drawn up by 2002. At the same time, it was suggested that an
administrative-territorial reform be carried out based on counties, which would have left
Estonia with 15 rural municipalities and about 5-10 large cities (Tallinn, Tartu, Narva,
Kohtla-Jarve, Parnu, and some other county centers). In 2013, then Regional Affairs
Minister Siim-Valmar Kiisler proposed to introduce an administrative reform which
would be based on poles of attraction and initially set their number at 30-50 but soon their
number was increased to 60-70 as proposed by the counties.

By 2016, the Government had drawn up an administrative reform bill which was adopted
by the parliament in June 2016'. The law was implemented during the local election 15
October 2017. One of the most important criteria set out in the Administrative Reform
Act was the size of the population in the local governments.

Although the Act also allowed exceptions (for example, on small islands), it is important
to note that the Territory of Estonia Administrative Division Act" adopted more than 20
years earlier in 1995, approached this complex issue in a more diverse way. Article 7 (5)
of the 1995 Act stipulated that the following circumstances be taken into account when
initiating a change in the administrative-territorial organization:

1) Historical justification;

2) Ane impact on the residents' living conditions;

3) People’s sense of cohesiveness;

4) An impact on the quality of public services;

5) An impact on administrative capacity;

6) An impact on the demographic situation;

7) An impact on the organization of transport and communications;

8) An impact on the business environment;

9) An impact on the local education system;

10) Integrity of the local government.

The objectives of the Administrative Reform Act of 2016' were relatively broad but,
unfortunately, the Act only affected the administrative-territorial division. At the first
reading of the bill in parliament 6 April 2016, then Public Administration Minister Arto
Aas said: ... The purpose of the administrative reform is to facilitate the growth of local
governments' capacities, the competitiveness of regions and, thus, the more equalized
development of Estonia. The purpose is to create a new qualitative level of local self-
government in order to be ready to face the challenges of the future. One of the important
goals is to provide better services for people ...." The Act did not at all address the issue
of the capital region, although nearly half of the Estonian population lives in the area and
more than half of the country's GDP is produced here. For a long time it has been said
that local authorities have little interest in boosting business activity in their areas (for
example, 35% of corporate income tax was received into local budgets until 2002), but
this very important issue was not mentioned in the Administrative Reform Act.
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The Administrative Reform Act' paid little attention to the issue of decentralization and
the right to form local government districts when the administrative-territorial
organization of a local government is changed if it had been agreed upon in the merger
agreement. A district formed on the basis of a merger agreement could commence its
activities the day the results of a local election became official.

The Administrative Reform Act' stipulated that, in general, a local government should
have a population of minimum 5,000 residents, although the formation of local
governments with a population of at least 11,000 people was recommended to meet the
objective of the administrative reform. At the time, 80% of the Estonian local
governments had less than 5,000 residents. The Government had set aside up to 80 million
euros to stimulate voluntary mergers. It was also stipulated that if there are local
governments after the period of voluntary mergers that fail to meet the criteria, the
Government will merge them. Opinions on obligatory mergers differed in many regions,
and 26 local governments turned to the Supreme Court. The Supreme Court did not rule
in their favor.

The approach of proceeding only from the size of the local population was quite actively
criticized not only by the local governments but also by some academics. The Estonian
co-operation assembly (an institution set up by the president years ago) drew up a plan in
2014 ("Trends and Scenarios of Local and Regional Governance™) in 2014, which stated
the following: "In the search for the most efficient administrative unit, the local
government cannot lose sight of the purpose of its existence. ... Although the merging of
small local governments into large ones has been the main content of the waves of major
local self-government reforms around the world, the economic merits of local government
mergers have increasingly been questioned in academic literature. ... there is no single
and correct size of the local government ... "

The new Government, which took office in autumn 2016, have acknowledged on a
number of occasions that substance must be brought to the administrative-territorial
reform, which means, among other things, defining the responsibilities of the central and
local governments, and the principles of financing the discharge of the said
responsibilities. In 2018, the tasks of former county governments, i.e. regional tasks, were
divided between the local governments and central government agencies

5 Administrative structures and resources for the tasks of local authorities

The Charter's Article 6 (1) has been integrated into the first paragraph of Article 154 of
the Constitution, which states the following: "All local matters are determined and
administered by local authorities, who discharge their duties autonomously in accordance
with the law." Regarding the independence of the local government, i.e. the right of self-
management, it is the exercise of discretion in local issues. In order to exercise the right
of self-management, the local government wields, for example, organizational power as
an instrument of power, which includes the right to determine its internal organization; it
also includes the power to hire staff and to pursue cooperation. (Eesti Vabariigi
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pOhiseadus: kommenteeritud véljaanne, 2017). The same constitutional provision also
grants local governments the right to have adequate financial resources to perform their
tasks and a stable funding system which is aimed at ensuring the independent decision-
making and management of local issues. Also, Article 160 of the Constitution stipulates:
" The organization of work of local authorities and oversight of their activities is provided
by law." The said law is, above all, the Local Government Organization Act’. Under the
Constitution's paragraph 1 of Article 154, the local governments must be able to establish
an organizational structure that ensures the performance of dynamically developing tasks
which take local peculiarities (Eesti Vabariigi pdhiseadus: kommenteeritud véljaanne.
2017).

Pursuant to Article 156 of the Constitution, the representative body of the local
government is the local council which is elected in a free election for a term of four years.
The council's term of office may be reduced by law due to a merger or division of local
governments, or due to inability to perform its functions. Local elections are general,
uniform and direct. VVoting is secret. People, who are at least 16 years old and permanently
reside on the territory of the local government under conditions established by law, have
the right to vote in local elections. The council has the right, within statutory limits, to
make decisions on every issue within the competence of local governments unless it has
been assigned to the local executive body pursuant to law®. As the political representative
body of the people with the right to vote residing on the territory of the local government,
the council fulfils the most significant management and supervisory tasks: Pursuant to
law, it formulates the principles of the local government's administrative organisation; it
also monitors and supervises the activities of the local executive body and the
implementation of its decisions. Above all, it is current administrative issues that fall
within the competence of the executive body.

The local executive body has functional relations with the council as the representative
body. The council forms the executive body. The council approves the statutes of the
local government, establishing, for example, the procedures for forming the executive
body and for electing the mayor, the scope of powers of the executive body and the
procedure for establishing local administrative agencies. The powers of a council
member will be prematurely terminated, if he/she is, for example, appointed as an official
of the same local government. The powers of a council member are suspended, if he/she
is, for example, appointed as the mayor or a member of the executive body, or appointed
to a remunerative position as a member of the executive body in the same local
government. For example, making decisions on the following issues falls within the
exclusive competence of the local council: The election of the mayor; the approval of the
size of the executive body and the organization under it; the confirmation of the
appointment to and release from office of executive body members, and the appointment
to and release from remunerative positions of members of the executive body; the
movement of a no-confidence motion against the executive body, the mayor or a member
of the executive body; decisions on remuneration paid to the mayor and members of the
executive body who work in remunerative positions, and decisions on payment of
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compensation to other executive body member and the amount of compensation; the
foundation, restructuring and termination of activities of local administrative agencies,
and the approval of the statutes of such agencies; the establishment of social guarantees
for local government officials; the approval of the organization of local administrative
agencies, the composition of their staff, salary rates and wage conditions. Decisions on
matters placed within the scope of powers of the local government or its bodies by law
are made by the local council that has the right to delegate the decision-making to the
executive body. The law establishes, for example, the rights of the executive body and
council committees, including the audit committee.

The relations between local government bodies and government agencies are based on
the law and contracts. Local government bodies cannot delegate their responsibilities,
powers or statutory resources for discharging the tasks to government agencies.

The Local Government Organization Act establishes the tasks, responsibility and
organization of local governments, as well as the relations between the local governments
and government agencies, incl. statutory obligations. The division of tasks within the
local government, the tasks and the administrative organization of local government
bodies are established by local government statutes. The universal competence of the
Riigikogu on matters of national affairs (Article 65 point 16 of the Constitution) is
correlated with the universal competence of local governments in matters of local life
((Article 154 (1) of the Constitution)(Kohustuslike kohaliku omavalitsuse iilesannete ja
kohaliku omavalitsuse tiksuste tdidetavate riiklike {ilesannete piiritlemise juhend, 2009))

Revenues of Estonian local governments are largely dependent on state revenues and, in
many ways, it is up to government agencies to decide the allocation of financial sources
to local governments. According to a report of the State Audit Office, in 2017, 17% of
the income of local governments depended on the local governments to some extent
while 83% of their revenues was decided by the central government (Riigikontrolli audit,
2017). Under the Local Taxes Act, the local government has the right to impose taxes to
increase its revenueP.However, there is minimal possibility to do that and local taxes
account for less than 1% of local revenues. It is difficult to find a way out of the situation.
The State Audit Office audit also points it out. For example, it states that "If, after the
administrative reform, local governments are financed similarly to the present, the gap
between local governments in terms of financial resources available to them will remain
high." (Riigikontrolli audit, 2017).

Chapter 8 of the Local Government Organization Act provides for the establishment and
routine of work of local government districts. Article 56 (1) of the Act stipulates that a
local government district is an entity which, under the district statutes enacted by the local
council, operates on the territory of and within a local government aiming to encourage
local initiative, maintain local identity, involve residents in the decision-making, and
represent district interests in performing local government tasks. Article 56 (5) stipulates
that it is within the scope of powers of the district council to represent the local
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government in matters concerning the district as well as make relevant decisions within
the scope of powers granted to it by the law, the local government statutes, the district
statutes or decisions of the local council. The formation of a district may be initiated by:
1) one quarter of the members of the local council; 2) at least one percent of the local
government residents with a right to vote but not less than five residents with a right to
vote; 3) the local executive body.

There have been a number of legal, organizational and financing changes in capital
Tallinn. Tallinn City Council decided to form eight districts in September 1993. In each
district, the district council acts as the community representative and the district executive
body led by the district elders acts as the executive power. The district councils have
limited powers and they can make proposals to the City Council on matters concerning
their district. For example, the district development plan is approved by the district
council but it is enacted by the City Council. The district executive bodies are not collegial
bodies but act as district offices. The city of Kohtla-Jarve and a few rural municipalities
have also chosen to establish districts.

Decentralization has become much more important ever since the administrative-
territorial reform was carried out in 2017. Some county-size rural municipalities, such as
the islands of Saaremaa and Hiiumaa, have also decided to use the model of districts.
Here and there, for example in Hiiumaa, the areas which operated as rural municipalities
before the mergers during the reform, have been granted the rights of local government
districts.

Major changes have taken place in the remuneration of local officials. Up to 1996, three
different models were in use. Until 1992-1993, all local governments had to comply with
wage rates established by the Government. After the adoption of the 1992 Constitution
which ensured local governments budgetary autonomy, local councils (in particular in
Tallinn) began to set their own wage levels for their officials. Soon, the Government
accepted this approach in these local governments that were not subsidized by the central
government. The remaining approximately 95% of local governments had to continue to
apply the wage levels aligned with those of civil servants. Pursuant to the Public Service
Act which entered into force 1 January 1996, all local councils have the exclusive power
to approve the wage rates for the members of their executive bodies. These remuneration
arrangements have been in force ever since.

In principle, Estonia has a uniform public service system for both central government and
local government officials. The Public Service Act is the principal law regulating the
field® with certain provisions of the Local Government Organization Act also being
relevant.



LocAL SELF-GOVERNMENT IN EUROPE | 143
S. Ladne, S. Méeltsemees & V. Olle: Local Self-Government in Estonia

6 Conditions under which responsibilities at local level are exercised

A free mandate would become meaningless if the council member could not effectively
carry it out. The Local Government Organization Act establishes the necessary
prerequisites for it.

1. The right to be exempted from employment.

A council member is not a public servant. Article 2 (3) (9) of the Public Service Act
stipulates that, unless otherwise provided by the Act, it does not apply to a member of the
local council. Whether his office is considered to be public one, i.e. an honorary position,
depends on what is meant by it. As a rule, nowadays members of local representative
bodies no longer work without remuneration. However, unlike for a member of
parliament, the position in a representative body is not the main job of council members.
This chimes with the tradition of self-governance tasks being performed by people
simultaneously gainfully employed elsewhere. Such carrying out a mandate is inherent in
citizens' self-government, which emphasizes the citizens' co-responsibility for the welfare
of their local government.

As a member of the council takes part in the work of the representative body while doing
his/her professional work, there may be instances where he/she cannot attend council
meetings and/or committee meetings without abstaining from work. The right to be
excused from work is fundamental in order to enable broad groups of citizens to be
involved in the democratic and political life. In the absence of this right, elected
representatives may disproportionately comprise people whose position allows them to
use their time at their own discretion.

According to Article 25 of the Local Government Organization Act, the employer is
obligated to allow a council member to attend council and committee meetings, and to
perform tasks assigned to him/her by the council. According to Article 19 (6) of the
Employment Contracts Act, an employee has the right to refuse to perform a job, above
all, if he/she has a reason for doing so under an employment contract, a collective
agreement or some other statutory reason (i.e. a reason not specified elsewhere in the
same provision). The Government does not monitor compliance with the requirement of
the law (Employment Contracts Act Article 115) and there is no effective way for the
employee to force the employer to comply with the requirement during working hours if
necessary.

2. The right to remuneration and reimbursement

Article 17 (3) of the Local Government Organization Act provides that the council may
pay remuneration to council members for participating in the work of the council and,
based on submitted documents, reimburse the expenses incurred in carrying out council
duties in the amount and following the procedure established by the council. Article 22
(1) (22) of the Local Government Organization Act provides that the establishment of the
amount of remuneration to be paid to council members for council work and the
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establishment of a procedure for reimbursing the expenses incurred in the performance
of council work fall within the exclusive powers of the local council. The currently valid
provisions have been in force since 17 November 2005. Previously, the law stipulated
that the council had the right to reimburse council members for the expenses incurred in
carrying out council duties and to compensate the salary lost at the council member's main
place of employment at the rate and following the procedure established by the council.
The changes were motivated by the fact that the system had not been in line with the
general principles of remuneration for work.

The Local Government Organization Act does not impose specific upper or lower limits
for remuneration and reimbursement. It would be problematic, and obviously against the
principle of democracy, if council members were entirely left without
remuneration/reimbursement. The arbitrary differentiation of remuneration and/or
reimbursement would violate the formal principle of equality. At the same time, for
example, the council chairman or deputy chairman receiving higher remuneration
compared with rank-and-file council members is not unlawful as such.

In short, it appears from the by-laws adopted by the local governments that:

e Prevalently, a fee for attending council meetings has been established, with its size
varying considerably;

e They provide for reimbursement of the expenses incurred in carrying out council
tasks (e.g. for the use of a personal car, for business trips, for transportation and
communication expenses) upon submission of expense reimbursement reports per
the guidelines regarding the amount and procedure established by the council;

e They provide for additional remuneration if the council member is involved in the
work of a council committee, takes minutes of committee meetings, etc.

Unlike the parliament, which is prohibited under Article 75 of the Constitution from
changing the remuneration of parliament members during its parliamentary term, the local
council can do so during its council term.

Article 17 (4) of the Local Government Organization Act stipulates that the positions of
the council chairman or deputy chairman may be paid positions if the council so decides.
The council chairman and the deputy chairman who hold paid positions may not be paid
additional remuneration, receive reimbursement or subsidies; also, they may not receive
benefits which the council has not introduced. If the council chairman or the deputy
chairman are also members of parliament during a council term, they may not be paid
salaries for holding the positions of the council chairman or the deputy chairman. The
paid position of the council chairman or that of one deputy chairman means that it is the
holder's main occupation.

The local council may decide to pay the council chairman or the deputy chairman, who
hold paid positions, compensation for dismissal in the amount of up to three months'
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salary if they have held the position for two to eight years, and up to six months' salary if
they have held the position for more than eight years, and the dismissal takes place:
1. Due to the expiry of the council's mandate;
2. On his/her own initiative due to a medical condition which prevents the official
permanently from performing his/her duties;
3. Due to a vote of no confidence (Article 541 (1) of the Local Government
Organization Act).

No compensation is paid if the council chairman or the deputy chairman:
1. Is dismissed from office on his own initiative, except due to a medical condition
which prevents the official permanently from performing his/her duties;
2. Is elected or appointed by the council for a new term (Article 541 (2) of the Local
Government Organization Act).

Upon expiration of his/her powers, the council chairman who is paid a remuneration or
compensation based on a decision of the council under Article 22 (1) (21) of the Local
Government Organization Act, will be paid a compensation in the amount of six times
his/her average monthly salary or a compensation in the amount of an average salary of
two years preceding the date when the results of the local election were announced if the
powers of the council chairman expire as a result of an alteration of the administrative-
territorial organization of the local governments at the initiative of local councils, and
he/she has worked as council chairman for at least one year before the date when the local
election results of a new local government that was formed as the result of a merger were
announced". In that case, the council chairman will not be compensated for the expiration
of his/her powers. The above compensation will not be paid if the council elects the
incumbent chairman for a new term?.

3. The right to work conditions permitting the effective performance of tasks

The council member's right to have work conditions that permit effective performance of
his/her tasks is the greater the more administrative services are at his/her disposal:
Premises, the copying service, laptops, and training courses, etc. For example, a member
of Tallinn City Council may use the premises of the district executive body to meet city
residents and get technical assistance in organizing the meetings (the Rules of Procedure
of the Tallinn City Council, p. 4.3.9).

Allocating additional resources to assist factions of the council cannot be considered
unreasonable as such if unaffiliated council members are offered similar assistance to
perform their tasks efficiently.

Although electronic document management is already widely spread in the local
governments, and council committees are known to hold electronic meetings, while
council members are known to have attended council meetings using Skype (on islands),
the local government information system VOLIS as a multifunctional software solution
has the potential to bring cities and rural municipalities vigorously into the information
technology era. For example, the solution allows council members to attend council
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meetings or meetings of council committees without being physically present: He/she
must only have a computer with an Internet connection where he/she can identify
himself/herself using an identification card. VVoting, which can be done online via VOLIS,
and revising documents, etc. is also easier. In principle, it is possible to replace the forms
of work of the local government representative body and its committees which require
physical presence in the same room, with effective long-distance communication. The
system brings together electronic governance, participatory democracy and document
management.

The Local Government Organization Act lists positions incompatible with the position of
a local council member. The grounds for early termination of the council member's
powers are prescribed by Article 18 (1) of the Local Government Organization Act. These
include:

e Being elected the president of the republic or a member of the European Parliament,
being appointed the state secretary, the auditor general, the chancellor of justice, a
judge or a prosecutor;

e Being appointed as an official of the same local government or being employed by
an administrative agency of the local government under an employment contract.
These restrictions do not apply to a council member whose powers have been
suspended in connection with he/she being elected the mayor of the same local
government or being appointed as a member of the local executive body, a district
elder or a paid member of a district executive body.

Until 31 March 2013, the Local Government Organization Act stipulated that the powers
of a council member will expire before the due date if he/she becomes an official of the
same local government. The legislator wished to avoid a conflict of interests when it
prohibited council members from being hired by a local government agency of the same
local government under the Local Government Organization Act by introducing an
amendment to the Civil Service Act. It was necessary to avoid a situation where one
person working for his/her local government could not be a council member but another
person working for another local government could. In practice, the law amendment has
had electoral committees assess civil law contracts. If necessary, the electoral committees
have to interpret the contract concluded with a council member. The wording of the law
amendment is not the best (it is too broad)%. The Supreme Court has also held that the
early termination of a council member's powers due to his/her appointment as a local
government official does not disproportionately restrict his/her right to carry out his/her
mandate®6.

The Local Government Organization Act associates the early termination of a council
member's powers with the legal fact specified in Article 18 (1) of the Act and does not
provide for the early termination of a council member's powers with a decision of an
electoral committee. Thus, the powers of a council member are automatically terminated
in the case of a legal fact specified in Article 18 (1) of the Act. Such regulation ensures
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that the early termination of a council member's powers does not depend on the activities
or inaction of an electoral committee®®.

The suspension of a council member's powers is regulated by Article 19 of the Local
Government Organization Act. The suspension of a council member's powers is the
temporary release of the council member from the performance of his/her duties as a
council member. The powers of a council member are suspended in the following cases:
e The council member has been appointed as mayor of his/her local government, a
member of the local executive body or the district elder of a local government
district, or appointed to a paid position of a member of the executive board. The
restriction does not apply to the mayor, an appointed executive body member and
an appointed district elder who had been elected or appointed by the previous
council but have now been elected to the new one and continue to discharge their
responsibilities until the new council designates a new executive body.
o He/she becomes a minister of the Government until his/her powers as a Government
minister expire.

The Supreme Court has held that the prohibition to combine positions serves the purpose
of organizational strengthening of the separation of local government tasks and
responsibility in the face of risks that may result from the combining of the office and a
mandate in the representative body. This is a legitimate objective for the meeting of which
there are no means, except for the suspension of the council member's powers who accepts
a position in the local government executive body or becomes an official of the local
government agency, or the early termination of the council member's powers who accepts
a position as a local government official. Different treatment of a local executive body
member and a local government official is justified by the fact that a member of the
executive board is politically accountable to the council, but a local government official
bears responsibility under the Civil Service Act®®.

In June 2016, the parliament passed the Status of Members of the Riigikogu Act
(Riigikogu is the Estonian Parliament) and the law amending the Local Government
Organization Act, which abolished the earlier prohibition to combine positions of a
parliament member and a local council member. The law was to come into force on 16
October 2017, i.e. the day a local election was held. Four rural municipality councils then
filed a complaint with the Supreme Court maintaining that the law contradicts the local
governments' right of self-governance arising from Article 154 (1) of the Constitution
and, in essence, also the principle of separation and balance of powers arising from Article
4 of the Constitution as well as the principle of incompatibility of the position of a
parliament member and that of officials of other government agencies arising from Article
63 of the Constitution. However, the Supreme Court found that one cannot conclude from
the fact that a parliament member carries out his/her mandate in parliament as a
representative of all people that he should make decisions in a local council which are
contrary to local interests®”. The principle of a free mandate ensures that a person, who
simultaneously belongs to both representative bodies, has the opportunity to decide on
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the basis of his/her conscience what is in the best interest of the local government and its
residents. The court believes that the combining of mandates will ensure greater
awareness among members of the representative bodies of issues that need resolving at
both the national and local levels, and the possibility to take them into account at both
levels of decision-making in a balanced manner. According to the court, the situation
where parliament members understand the problems of local life better will also ensure
wider consideration of the rights and interests of local governments in the activities of the
legislator. The Constitutional Review Chamber of the Supreme Court acknowledged that
the possibility for a person to combine the mandates of a parliament member and a local
council member may facilitate a certain intertwining of national and local political
decision-making. At the same time, the principle of local government autonomy does not
require the people deciding local matters to have a connection with the national level
decision-making, and the possibility of council members having conflicting interests
cannot be excluded. This may be deduced from the principle of political party democracy
which is included in the principle of democracy, because, according to this principle,
political parties are the central political forces in Estonia, which aim at simultaneously
exercising both state authority and local self-government. The Supreme Court also found
that the contested law did not obligate a local government to adjust its working hours to
take into account the working hours of the parliament. A person elected to both
representative bodies must find a suitable balance to carry out his/her mandates and, in
the event of failing to responsibly carry out his/her duties, risk having to take political
responsibility. Also, the challenged law does not affect the opportunities of candidates,
who have emerged from the local community, to stand for election or to be elected. Thus,
the Constitutional Review Chamber of the Supreme Court found that the Acts amending
the Status of Members of the Riigikogu Act and the Local Government Organization Act
were not in conflict with the requirements of the Constitution set out in the petitions of
the local councils, and the Chamber rejected the complaint. Following the local election
in October 2017, it was then possible to combine the mandates of a parliament member
and a local council member.

7 Administrative supervision of local authorities’ activities

Administrative supervision means one administrative body overseeing another
administrative body". Administrative supervision is exercised outside the subordination
relationship”and in the public interest. The exercise of administrative supervision is not
administrative interference.

Until 1 January 2018, administrative supervision over local government bodies'
administrative acts was primarily the responsibility of county governors. Due to the
abolition of county governments as of 1 January 2018, their supervisory responsibility
was transferred to the Ministry of Justice, and the Ministry of Finance assumed the
responsibility to exercise supervision over the public property used and held by the local
governments.
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Administrative supervision of local governments' operations is regulated by Article 753
of the Government of the Republic Act. The Ministry of Justice exercises administrative
supervision over the legality of administrative acts of local authorities, while in the cases
and to the extent provided for by law, the Ministry of Finance exercises administrative
supervision over the lawfulness and expediency of the usage of government property used
or held by the local governments. The Ministry of Justice has the right to involve any
ministry in the exercise of administrative supervision in whose field the local
administrative act falls. The minister responsible for the field has the right to request
transcripts of the enforced local administrative act. The local authority is required to
submit copies no later than on the seventh day after receiving the request from the minister
responsible for the field. If the responsible minister finds that the local administrative act
is unlawful or contrary to the public interest, he/she may, within 30 working days after
learning about the issuing of an administrative act or refusal to do so, submit a written
proposal to revoke the act, bring it into compliance with the law or issue the required
administrative act. A lex specialis may lay down exceptions regarding the deadline. If the
responsible minister finds that the unlawful consequences of the revoked administrative
act violate the public interest, he/she may, within three years after the issuing of the
administrative act, submit a written proposal to eliminate the said consequences. The
proposal may also propose to cancel the administrative act which brought about the
consequences. If the local authority does not revoke the administrative act, bring it into
compliance with the legal norms, issue a required administrative act or decide to remove
the consequences caused by the administrative act within 30 working days after receiving
the responsible minister's written proposal, the minister may file a protest in accordance
with the conditions and pursuant to the procedure provided for in the Code of
Administrative Court Procedure. If pursuant to Articles 14 and 160 of the Constitution
and Article 15 of the Chancellor of Justice Act, the responsible minister asks the
chancellor of justice to review the conformity of a general act given by a local government
body with laws, he/she will send the said local government body a copy of his/her petition
on the same day. If the responsible minister finds that a local government has possessed,
used or disposed of government property unlawfully or inappropriately, he/she will
inform the State Audit Office, an investigative body or other competent authority, and
pass on to them any supporting documents and other materials at his/her disposal. The
responsible minister has the right to review the performance of a government function
delegated to the local governments by law or fulfilled by them under an administrative
contract.

Administrative supervision is also supervision exercised over administrative tasks
performed under a contract under public law pursuant to the Administrative Co-operation
Acts.

Agencies and inspectorates (e.g. Data Protection, Language, and Labor Inspectorates,
Land Board and Competition Authority, etc.) also exercise administrative supervision
over operations of the local governments. Sectoral supervision is regulated by a lex
specialis.
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Thus, the subject of administrative supervision is another administrative body which is
not subordinate to the supervisory body. The object of administrative supervision is the
enforcement of public order and the performance of administrative tasks. Legality, and
also expediency in the cases provided by law, are the scope of administrative supervision.
A precept is the form of administrative supervision. The person exercising administrative
supervision has the right to issue precepts in the course of a supervisory process; the
failure to comply with the precepts brings along a penalty payment in the amount of up
to 9,600 euros under Substitutive Enforcement and Penalty Payment Actt.

Supervision over spatial planning in local governments is the responsibility of the
Ministry of Finance. According to the Planning Act, a local government comprehensive
plan is submitted for approval to the minister responsible for the field". In addition to the
comprehensive plan, written opinions presented at the public display of the plan which
were not taken into account in the preparation of the plan and the relevant reasoned
opinion, are also submitted to the minister. The responsible minister either approves the
comprehensive plan or refuses to do it within 60 days of its submission. In justified cases,
the time limit may be extended to 90 days. Before making a decision, the responsible
minister is required:

1) To verify that the procedure of the environmental impact assessment and the local
comprehensive plan are in compliance with the legislation, the county-wide spatial
plan and the national designated spatial plan;

2) To hear the persons who submitted written opinions at the public display of the
comprehensive plan but whose opinions were not taken into account when drawing
up the plan, as well as the body that organized the preparation of the comprehensive
plan;

3) To either give or withhold consent to change the county-wide spatial plan if a change
is sought with the comprehensive plan. If the parties referred to under point 2 fail to
reach an agreement, the responsible minister will give them his/her written opinion
within 30 days after the parties have been heard.

Detailed spatial plans will also be submitted to the responsible minister for approval under
the Planning Act. Also in these cases, written opinions presented at the public display of
the detailed spatial plan which were not taken into account in the preparation of the plan
and the relevant reasoned opinions, are also submitted to the minister in addition to the
plan itself.

The responsible minister either approves or refuses to approve the detailed spatial plan
within 60 days from its submission. Before making a decision, the responsible minister is
required:

1) To verify that the detailed spatial plan is in compliance with the legislation;

2) To hear the persons who submitted written opinions at the public display of the
detailed spatial plan but whose opinions were not taken into account when drawing
up the plan, as well as the body that organized the preparation of the comprehensive
plan.
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If the responsible minister does not approve a comprehensive plan or a detailed spatial
plan, he/she will submit to the body responsible for preparing the plan his/her reasoned
position justifying the decision. If there is a justified need, the responsible minister may
propose to bring part of a comprehensive plan or a detailed spatial plan into effect.

Administrative supervision is a broad concept, and economic supervision exercised over
operations of the local governments by the National Audit Office, and the so-called
ombudsman function performed by the chancellor of justice under the Chancellor of
Justice Act are special types of administrative supervision.

The supervision over the local governments exercised by the State Audit Office is
essentially public economic control, which, to varying degrees, is exercised over the
possession, usage and disposal of public assets and local government property. Pursuant
to Article 133 (3) of the Constitution, the State Audit Office inspects the usage and
disposal of government property in the possession of local governments. The National
Audit Office may also conduct performance audits under Article 6 (3) of the State Audit
Office Act’. Article 133 (3) of the Constitution does not preclude the possibility of
exercising economic control over movable and immovable public property which has
been transferred into possession of the local governments, as well as over the usage of
allocations for specific purposes, subsidies and funds allocated for the performance of
government functions. Article 133 (3) of the Constitution does not restrict the legislature’s
freedom to regulate the scope of economic control over public assets referred to in Article
132 of the Constitution. In the case of government assets held by the local governments,
supervision over both legality and expediency may be exercised (meaning an audit may
be carried out). The State Audit Office's exercise of supervision over possession, usage
and disposal of local government-owned assets is limited to the legality and does not
include supervision over expediency (cost-effectiveness); the exercise of supervision
must not violate the principle of local government autonomy. It is not within the
jurisdiction of the administrative court to substantially examine the correctness of the
findings of economic control carried out independently by the National Audit Office.
However, the National Audit Office Act guarantees the local governments, which have
actually been audited by the State Audit Office, the right to challenge the Office's
procedural acts in the administrative court.

According to Article 33 of the Chancellor of Justice Act, the chancellor of justice checks
whether the supervised institution (also a local government) complies with the principle
of guaranteeing fundamental rights and freedoms, and the practice of good governance
referred to in Article 14 of the Constitution". Good governance means the commitment
of the public authority to operate in a human-friendly manner, embracing values that may
not be legally protected but whose observance the chancellor of justice will be able to
monitor when performing the ombudsman's function, such as fairness, courtesy, and
willingness to help (Eesti Vabariigi pohiseadus, kommenteeritud véljaanne, 2017). The
justice chancellor's ombudsman procedure is not a substitute for legal proceedings and it
is not a legal remedy within the meaning of Article 13 or Article 35 (1) of the ECHR*.
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The chancellor's ombudsman procedure is regulated in Chapter 4 of the Chancellor of
Justice Act. There are significant differences compared with court proceedings. The
chancellor of justice may initiate proceedings not only based on a petition but also on
his/her own initiative based on information received by him/her (for example, via the
press). The procedure is more flexible and less formal (there are no deadlines and no need
to pay a levy). The principle of investigation applies. The chancellor of justice's main
procedural action is the request for information and, if necessary, the gathering of
explanations and testimonies. The chancellor of justice may, if necessary, use other forms
of procedural acts; for example, he/she may seek an opinion of a private expert or pay an
inspection visit to a supervised institution (Eesti Vabariigi pohiseadus, kommenteeritud
véljaanne, 2017).

The chancellor of justice has wide discretion in deciding whether to initiate proceedings
as well as in choosing procedural actions. The proceedings of the chancellor of justice
result in taking a position on whether the operation of the local government is lawful and
complies with the practice of good governance. The chancellor of justice may propose a
remedy for the violation, criticize, make recommendations and otherwise express his/her
opinion. However, unlike court rulings, the positions of the chancellor of justice are not
obligatory for the supervised institutions. Neither does the chancellor of justice have the
power to revoke the acts of the supervised institution nor have the possibility to apply
coercive measures, such as a fine or a penalty payment. The positions of the chancellor
of justice are ensured, in particular, with his/her authority (Eesti Vabariigi pohiseadus,
kommenteeritud valjaanne, 2017).

8 Financial resources of local authorities and financial transfer system

Upon the restoration of local self-government in Estonia, one of the main disputes with
the then leaders of the communist party and the state regarding the local administrative
system was the term "local self-government,” which had existed in the independent
Republic of Estonia prior to the Soviet occupation in 1940. However, party functionaries
accepted it easier than the provision in bills that the local governments (rural
municipalities and cities) have independent budgets. That very principle shattered the
central management system run from Moscow and allowed the application of the
subsidiarity principle. Independent budgets of the local governments received a
constitutional guarantee with the 1992 Constitution (Article 157).

The main sources of revenue for the local budget are as follows:

1) Personal income tax — a certain percentage of it is received in the budget of the rural
municipality or city where the individual's official residence is;

2) Land tax — 100% of it is received in the local budget, and the local council has the
right to set the tax rate anywhere between 0.1% and 2.5% of the land's taxable value;

3) A proportion of the tax on extraction of natural resources (oil shale, sand, gravel,
etc.), fees for special use of water, a proportion of the pollution charge and
compensation for pollution damage.
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More substantial funds from the state budget are allocated to the local governments
through the local government equalization fund (90 million euros in 2018) and the local
government support fund (424 million euros in 2018).

The purpose of the equalization fund is to provide the local governments with uniform
conditions for the performance of local government tasks without establishing any
conditions for the use of the resources. The distribution of the resources from the
equalization fund is based on the personal income tax and land tax accruing to the local
budget, as well as the number of local residents and other peculiarities of each local
government.

The support fund comprises resources for the types of special purposes designated by law
that allows the local governments to cover teachers' salaries, provide free lunch at general
education schools, pay subsistence benefits and needs-based family allowances to
disadvantaged families, and maintain local roads.

The support fund is a means of paying the local governments specific-purpose subsidies
under conditions specified in the law or a means of paying specific-purpose subsidies
from the state budget that are distributed only on the basis of set figures.

Throughout the period since the restoration of independence in 1991, personal income
tax has had a leading role in the revenue base of local budgets (accounting for more than
half of their income). Over time, there have been fundamental changes in the proportions.

Table 2:  The distribution of personal income tax between national budget and local
budgets (*26%=100%)

Year Personal income To national To rural municipality
tax (%) budget (%) or city budget (%)

2003 (and before)* 26 44 56

2004 26 14.6 11.4

2005 24 12.4 11.6

2006 23 11.3 11.7

2007 22 10.1 11.9

2008 21 9.07 11.93

2009 21 9.6 11.4

2010 21 9.6 11.4

2011 21 9.6 11.4

2012 21 9.6 11.4

2013 21 9.43 11,57

2014 21 9.40 11,60

2015 20 8.40 11.60

2016 20 8.40 11.60
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Year Personal income To national To rural municipality
tax (%) budget (%) or city budget (%)

2017 20 8.40 11.60

2018 20 8.14 11,86

According to Article 154 of the Constitution, obligations may be imposed on the local
government only by law or by agreement with the local government, which is
undoubtedly a right constitutional guarantee of municipal autonomy. However, the local
governments and their associations have often criticized the fact that the central
government institutions (including the parliament) do not observe Article 154, which
explicitly states that the expenses related to performing government tasks imposed on the
local governments by law must be covered from the state budget.

The relationship between the central and local governments regarding the issue was
particularly tense ten years ago when during an economic crisis in 2008, state budget
allocations to local budgets were cut with a negative supplementary state budget (e.g. the
proportion of personal income tax transferred to local budgets was reduced from 11.93%
to 11.4%). From the point of view of local economic autonomy, a very important
drawback is the very small share of local taxes in local budgets (Reiljan &
Timpmann,2010; Friedrich, Reiljan, & Nam, 2010).

In 1994, the Co-operation Assembly of national local government associations was
formed. The Assembly, among other things (and mostly), began to hold negotiations with
Government delegations on the issue of annual financing of the local governments from
the state budget. Major disputes took place due to cuts in local budgets in 2008. However,
the national discussions did not unfortunately help and, therefore, the delegations of the
Association of Estonian Cities and the Estonian Association of Municipalities turned to
the Congress of Local and Regional Authorities of Europe (CLRAE) in May 2009. The
associations protested against the cuts in state budget allocations in February 2009 and
requested a monitoring visit to Estonia to determine whether the activities of the Estonian
central government complied with the provisions of the European Charter of Local Self-
Government, and to obtain the position of the Council of Europe.

In April 2010, the CLRAE delegation visited Estonia. At the same time, Tallinn City
Council filed a complaint with the Supreme Court regarding the reduction of the city
budget revenues. A month before the visit of the CLRAE delegation, on 16 March 2010,
the Supreme Court made a very important ruling which protects the interests of the local
governments (Riigikohus, 2010), which stated the following:
"The court declares unconstitutional the failure to give legislative acts that:
1. Specify which obligations imposed on the local governments by the law are self-
government functions and which are government ones;
2. Distinguish between the funds allocated to the local governments for resolving and
organizing local matters, and the funds allocated to them for the performance of
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government functions, as well as provide the financing of government obligations,
which are imposed on local governments by the law, from state budget. "

At the session of the CLRAE Chamber of Local Authorities held 26-28 October 2010,
Recommendation 294 (2010) on Local Democracy in Estonia (CLRAE, 2010) was
approved, which was also apprised of by the Council of Europe's Committee of Ministers
in November the same year. The recommendations highlighted, for example, the need to
quickly amend national legislation in order to channel most of the financial resources to
the local government level in order to bring the financial resources into line with the
obligations imposed on the local governments with the Estonian Constitution and other
laws, and to allow the local governments to generate income from local taxes (EMOL
web page).

In addition to the directly elected council, one of the most important features of local self-
government is the right to impose local taxes, which is found in both the European Charter
of Local Self-Government (Article 9) and the Constitution of the Republic of Estonia.
Pursuant to Article 157 of the Constitution, the